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UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 

REGION 20 

 

 

 

In the Matter of: 

 

NOVATO HEALTHCARE CENTER, 

 

and 

 

NATIONAL UNION OF HEALTHCARE 

WORKERS (NUHW-CNA). 

 

 

 

Case No. 20-CA-168351 

 

 

 

 

 

 

 

 

 

The above-entitled matter came on for hearing, pursuant to 

notice, before AMITA BAMAN TRACY, Administrative Law Judge, at 

the National Labor Relations Board, Region 20, 901 Market 

Street, Suite 400, San Francisco, California 94103, on Monday, 

August 15, 2016, at 9:09 a.m.   
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A P P E A R A N C E S 

 

On behalf of the General Counsel: 

 

 MARTA NOVOA, ESQ. 

 NATIONAL LABOR RELATIONS BOARD - REGION 20 

 901 Market Street, Suite 400 

 San Francisco, CA 94103 

 Tel. 628-221-8865 

 

On behalf of the Charging Party: 

 

 BENJAMIN J. SIEGEL, ESQ. 

 SIEGEL LEWITTER MALKANI 

 1939 Harrison Street, Suite 307 

 Oakland, CA 94612 

 Tel. 510-452-5000 

 Fax. 510-452-5004 

 

On behalf of the Employer: 

 

 KAMRAN MIRRAFATI, ESQ. 

 RICHARD ALBERT, ESQ. 

 FOLEY & LARDNER, LLP 

 585 South Flower Street, Suite 3500 

 Los Angeles, California 90071-2411 

 Tel. 213-972-4797 
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I N D E X 

 

WITNESS DIRECT CROSS REDIRECT RECROSS VOIR DIRE 

 

Richard Draper 23      

Darron Truede 30 

 93 

 

Rolando Bernales 119   144       163       164  

 

Arlene Brown 166   185       200                 183 

       200     
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E X H I B I T S 

 

   

EXHIBIT IDENTIFIED IN EVIDENCE 

 

General Counsel: 

GC-1(a) through 1(y) 7 7 

GC-2 89 89 

GC-3(a) through (c) 89 89 

GC-4 41 41 

GC-8 184 184 

GC-11(a) through 11(e) 58 58 

GC-12(a) through 11(e) 58 58 

GC-14(a) through 14(d) 28 28 

GC-16 78 78 

GC-17 75 75 

GC-19 89 89  

Joint: 

J-1 10 10  

J-2 10 10 

J-3(a) and (b) 10 10  

Employer: 

E-1 193  
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P R O C E E D I N G S 1 

JUDGE TRACY:  The hearing will be in order.  This is a 2 

formal trial before the National Labor Relations Board in 3 

Novato Healthcare Center and National Union of Healthcare 4 

Workers, NUHW-CNA in case 20-CA-168351.  The Administrative Law 5 

Judge presiding is Amita Baman Tracy.  I'm assigned to the San 6 

Francisco Office of the Division of Judges.   7 

Any communication should be addressed to that office and 8 

any requests for extension of time should be addressed to that 9 

office and any requests for extension of time should be 10 

addressed to the associate chief judge in San Francisco in that 11 

office.   12 

So will counsel and the other representatives of the 13 

parties state their appearance for the record?  We'll start 14 

with the General Counsel. 15 

MS. NOVOA:  Counsel for the General Counsel, Marta Novoa 16 

with Region 20 of the National Labor Relations Board. 17 

JUDGE TRACY:  And then for the Charging Party. 18 

MR. SIEGEL:  Good morning.  Counsel for National Union of 19 

Healthcare Workers, the Charging Party in this matter.  My name 20 

is Ben Siegel. 21 

JUDGE TRACY:  And then for the Respondent? 22 

MR. ALBERT:  Richard Albert of -- excuse me -- of Foley & 23 

Lardner. 24 

MR. MIRRAFATI:  And Kamran Mirrafati of Foley & Lardner. 25 
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JUDGE TRACY:  Okay.  All right.  So if settlement 1 

discussions are desired at any point in time during the trial, 2 

I'll be happy to grant a reasonable assessment -- recess for 3 

that purpose.  Trial developments sometimes change attitudes, 4 

so I'm letting you know now that there's going to be a few 5 

opportunities that I offer, such as right now, before I take 6 

any testimony.   7 

After the General Counsel's case in chief and of course, 8 

frankly, at any point in time, if anybody wants to talk about a 9 

settlement.  So at this point, does anyone need to take a break 10 

to discuss?  Not at this time? 11 

MR. ALBERT:  No. 12 

JUDGE TRACY:  Okay.  All right. 13 

MR. MIRRAFATI:  No, Your Honor. 14 

JUDGE TRACY:  All right.  So Ms. Novoa, if you could go 15 

ahead and introduce the pleadings and the other formal papers. 16 

MS. NOVOA:  Yes, Your Honor.  I shared a copy of the 17 

formal documents with the parties.  And here's a copy for you 18 

and I have one for the Court Reporter. 19 

JUDGE TRACY:  Okay.  Great.  All right.  So I have that 20 

there's General Counsel's Exhibits 1(a) through 1(y).  Are 21 

there any objections? 22 

MR. MIRRAFATI:  We don't have a copy. 23 

MR. ALBERT:  We don't have a copy. 24 

MS. NOVOA:  We only produced two copies.  I can make you a 25 
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copy at the break. 1 

MR. MIRRAFATI:  Okay. 2 

JUDGE TRACY:  Or you can have them take a look at the 3 

Court Reporter's then you can take it back. 4 

MR. ALBERT:  Do you mind? 5 

MS. NOVOA:  No. 6 

MR. ALBERT:  Thank you. 7 

MR. SIEGEL:  Yeah, that's fine. 8 

MR. ALBERT:  Okay. 9 

JUDGE TRACY:  Any objection? 10 

MR. ALBERT:  No objection.  So General Counsel's Exhibits 11 

1(a) through 1(y) are admitted into evidence. 12 

(General Counsel Exhibit Numbers 1(a) through 1(y) Received 13 

into Evidence) 14 

JUDGE TRACY:  Is there a request for a sequestration 15 

order? 16 

MS. NOVOA:  Yes, Your Honor. 17 

JUDGE TRACY:  Okay.  And so -- we did this before we went 18 

on the record.  But who are the necessary parties here, for 19 

yourself, at least? 20 

MS. NOVOA:  I don't have any necessary parties. 21 

MR. SIEGEL:  For the Charging Party, NUHW, Richard Draper, 22 

representative of the Union, NUHW. 23 

JUDGE TRACY:  And Mr. Foley? 24 

MR. ALBERT:  No, Albert is the last name. 25 
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JUDGE TRACY:  I'm sorry.  Mr. Albert. 1 

MR. ALBERT:  Not my firm. 2 

JUDGE TRACY:  That's your firm. 3 

MR. ALBERT:  Our representative will be Darron Treude. 4 

JUDGE TRACY:  Okay.  All right.  So a sequestration order 5 

is being issued in this proceeding.  That means that all the 6 

persons who are expected to be called in this proceeding, other 7 

than the persons designated as essential to the presentation of 8 

a party's case, who we've just identified, will be required to 9 

remain outside the courtroom whenever testimony or other 10 

proceedings are taking place.   11 

A limited exception applies to witnesses who are alleged 12 

discriminatees in this matter.  They may be present in the 13 

courtroom at all time, other than when the witnesses for the 14 

General Counsel or Charging Party are giving testimony about 15 

the same events about which the alleged discriminatee is 16 

expected to testify.  This sequestration order also prohibits 17 

all witnesses from discussion with any other witness or any 18 

possible witness the testimony he or she has already given or 19 

will give and likewise, counsel for a party may not disclose to 20 

any witness the testimony of any other witness.   21 

Counsel may, however, inform his or her witness of the 22 

content of testimony given by an opposing party's witness to 23 

prepare to rebut that witness' testimony.  And it's the 24 

responsibility of counsel to see that they and their witnesses 25 
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comply with the sequestration rule.  So let's go ahead and have 1 

the witnesses go to, I guess -- I'm assuming there's a room to 2 

go into.  Or somewhere. 3 

MR. SIEGEL:  And Your Honor, just so you know, most of the 4 

witnesses, at least one here, require a translator, I need to 5 

just communicate that to them. 6 

JUDGE TRACY:  Okay. 7 

MR. SIEGEL:  The translator is in the back. 8 

THE INTERPRETER:  Good morning, Your Honor. 9 

JUDGE TRACY:  Good morning.  So we can just go ahead and 10 

go off the record. 11 

(Off the record at 9:13 a.m.) 12 

JUDGE TRACY:  Okay.  All right.  So before we do the 13 

opening statements, are there any other joint exhibits, 14 

motions, stipulations that you want to put onto the record, Ms. 15 

Novoa? 16 

MS. NOVOA:  Yes, Your Honor.  Distributed a copy of three 17 

joint stipulations reached by the -- or joint exhibits -- 18 

excuse me, reached by the party.   19 

Joint Exhibit 1 is a five joint stipulations reached by 20 

all parties.  I can read these into the record or I can let 21 

them speak for themselves. 22 

JUDGE TRACY:  Yeah, they can speak for themselves. 23 

MS. NOVOA:  Joint Exhibit 2 is a copy of the petition for 24 

representation filed by the National Union of Healthcare 25 
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Workers to represent the employees at Novato Healthcare Center 1 

as described in -- on the second page of that attachment.   2 

And Joint Exhibit 3(a) and 3(b) are diagrams of the 3 

facility.  Joint Exhibit 3(a) is a simpler diagram.  And Joint 4 

Exhibit -- but includes some of the dimensions -- and Joint 5 

Exhibit 3(b) includes identification of rooms and offices in 6 

different areas within the facility. 7 

JUDGE TRACY:  All right.  And I don't have Joint Exhibit 8 

2.  And of course most importantly is the Court Reporter.  All 9 

right.  So any objections? 10 

MR. ALBERT:  No. 11 

MR. MIRRAFATI:  No. 12 

JUDGE TRACY:  Okay.  All right.  So let's see.  So the 13 

stipulation between General Counsel, Novato Healthcare Center 14 

and National Union of Healthcare Workers is admitted into 15 

evidence, which is Joint Exhibit 1, along with Joint Exhibits 2 16 

and Joint Exhibits, 3(a) and 3(b) are all admitted into 17 

evidence. 18 

(Joint Exhibit Number 1, 2, 3(a), 3(b) Received into Evidence) 19 

JUDGE TRACY:  Okay.  And this go -- what you just handed 20 

me is -- 21 

MS. NOVOA:  That's the second page of Joint Exhibit 2. 22 

JUDGE TRACY:  Oh.  Okay.  All right.  Is there anything 23 

else before we do the opening statements? 24 

MS. NOVOA:  I just want to verify with Respondent counsel 25 
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that all the documents responsive to the subpoena have been 1 

produced at this time. 2 

MR. ALBERT:  They have. 3 

JUDGE TRACY:  Anything else? 4 

MS. NOVOA:  Nothing else, Your Honor. 5 

JUDGE TRACY:  All right.  Mr. Foley -- Mr. Albert.  6 

Anything that your client has -- that you have at this point?  7 

Anything else before we do the opening statement from the 8 

General Counsel. 9 

MR. ALBERT:  I don't think so, no. 10 

JUDGE TRACY:  Okay.  Sorry.  I might -- I have that 11 

agreement in my head.  All right.  Ms. Novoa, go ahead with 12 

your opening statement, please. 13 

MS. NOVOA:  Your Honor, in the present case, we will show 14 

how Novato Healthcare center unlawfully threatened, 15 

interrogated, suspended and discharged its employees in an 16 

effort to undermine their support for Charging Party, National 17 

Union of Healthcare Workers and to effect the outcome of an 18 

impending representation election.   19 

Just a few weeks before Respondent took these actions 20 

against its employees, NUHW had filed a representation petition 21 

on September 16th, 2015.  Respondent answered it by conducting 22 

an intense, unlawful antiunion campaign until the election held 23 

on October 14th and 15th, 2015. 24 

As alleged in the complaint, in early October, Respondent, 25 
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through a supervisor and an admitted agent, Diane McClain, 1 

threatened an employee with reprisal of the employee supported 2 

the Union.  Around the same time, director of staff 3 

development, Gay Rocha, interrogated another employee about how 4 

that employee intended to vote in the upcoming union election.  5 

Respondent hired six labor consultants to conduct its antiunion 6 

campaign.   7 

These consultants bombarded employees with messages 8 

criticizing the Union while administrator, Darron Treude 9 

repeatedly distributed antiunion campaign materials to these 10 

employees.  The Union, however, struck a nerve with the workers 11 

and they were motivated and ready to organize.  So the efforts 12 

at this point had done little to affect the Union support.  13 

Beginning one week before the election, Respondent began an 14 

aggressive move in its antiunion campaign.   15 

On October 7th, Respondent suspended Rolando Bernales, 16 

Arlene Brown, Metellus Narvius and Angel Sabelino, four 17 

prominent union supporters and leaders of the organizing 18 

campaign, reportedly because nutritional services director, 19 

Teresa Gilman, had gone to the -- who had gone to the facility 20 

to check on the night shift employees at the Respondent's 21 

request reported these four employees asleep during the shift.   22 

In suspending the employees, Respondent relied on a 23 

picture of the two employees taken by Ms. Gilman with her cell 24 

phone.  This very picture from Ms. Gilman's cell phone ended up 25 
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posted throughout the Respondent's facility while word spread 1 

among the employees that Respondent had suspended these non-2 

union supporters a week before -- or in the days before.   3 

On October 2nd, two days before the election, Respondent 4 

discharged all four employees.  The evidence will show that all 5 

four workers were not asleep during their work time as alleged 6 

and that the employees were allowed to sleep during the breaks.  7 

And Respondent had no history of suspending or discharging 8 

employees in these cases.   9 

Contrary to what Respondent will argue, the employees were 10 

taking care of their patients and patient care was not at risk.  11 

If had been, surely Ms. Gilman would have told the employees to 12 

get back to work.  However, her only action was to take a 13 

picture of two of them, which Respondent then relied upon to 14 

terminate all four.   15 

Your Honor, the evidence here will show that the real 16 

reason Respondent took these actions was because of their union 17 

activities and Respondent will not be able to show it would 18 

have taken these same actions absent its antiunion motivation. 19 

JUDGE TRACY:  Okay.  Mr. Siegel. 20 

MR. SIEGEL:  I join in the General Counsel's opening 21 

statement and I just wanted to make a few small points to 22 

emphasize in what she said.  One, this was a union effort 23 

organize new workers who had never been organized before.  24 

Novato was part of a larger system of nursing homes.  The 25 
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Employer was incredibly concerned about this organizing 1 

campaign both at this facility and spreading elsewhere and 2 

therefore it hired as -- an aggressive antiunion campaign.  3 

Constant meetings, constant antiunion meetings, threats, so and 4 

so forth.   5 

In the midst of this antiunion campaign, four of the 6 

strongest supporters were the employees who were subsequently 7 

discharged.  They were discharged right in the middle of the 8 

campaign, just before the election and for something that the 9 

Respondent has no evidence anyone had ever been disciplined 10 

before.  Not only that, but these four workers were great 11 

workers who had either never been disciplined or not 12 

disciplined in years.   13 

Instead of issuing a warning to them about something that 14 

employees did all the time, the Employer, with little 15 

investigation, certainly not a sufficient investigation, went 16 

straight to termination.  When you understand the context of 17 

when this happened and the specific facts that will be 18 

presented in the testimony, it's clear that there's an 19 

unlawful, antiunion retaliatory motivation for these 20 

terminations. 21 

JUDGE TRACY:  And then, Mr. Albert, do you -- does the 22 

Respondent want to do the opening statement now or -- 23 

MR. ALBERT:  Yeah. 24 

JUDGE TRACY:  -- or wait for its case in chief. 25 
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MR. ALBERT:  We'd like to do it now. 1 

JUDGE TRACY:  Okay, go ahead, please.  Or whoever's going 2 

to do it.  Sorry.  I'm just going to address you. 3 

MR. ALBERT:  I'm going to handle that part of it. 4 

JUDGE TRACY:  Okay. 5 

MR. ALBERT:  Your Honor, this facility cares for frail and 6 

elderly patients.  This is a skilled nursing facility.  The 7 

people that are in it are there for a reason.  They need care 8 

and help and constant supervision.  They have many limitations.  9 

Physical, emotional, mental.  Many are very elderly.   10 

It's a very large facility with more than 170 patients.  11 

It has four units.  It's a 24/7 operation.  Three shifts, 12 

including a night shift from 11:00 p.m. to 7:00 a.m.  13 

Generally, there are no facility supervisors working during the 14 

majority of the night shift.   15 

Last fall, as you now know, the facility did receive a 16 

petition from NUHW with NLRB election scheduled for mid 17 

October.  During the period before the election, supervisors 18 

were asked to sign up for early arrival in order to communicate 19 

with night shift employees about union or other work related 20 

issues and answer any questions they may have.   21 

On the morning of October 7th, Teresa Gilman, who is the 22 

director of -- I'm sorry -- the manager of dietary services, 23 

was the assigned supervisor to report early.  She arrived 24 

around 3:50 a.m., walked through the dietary department and 25 
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then began rounding the facility.   1 

She first walked into Unit 4, which is one of the four 2 

units there.  That unit has 40 or more patients with a variety 3 

of physical, mental and/or emotional infirmities.  To her great 4 

shock, she also walked into a slumber party.  All four 5 

employees on that unit -- not one, not two.  All four were all 6 

asleep at the same time.   7 

Arlene Brown, the LVN in charge of the unit and the one 8 

responsible for ensuring that employee breaks are staggered, 9 

was sitting in a chair at the nursing station, a pillow behind 10 

her head, sound asleep.   11 

Lea Sabelino, a certified nursing assistant, also asleep 12 

at the nurse's station, seated in a chair with a pillow behind 13 

her head and her legs propped up on a second chair.   14 

Narvius Metellus, another CNA also sound asleep in a chair 15 

in an area immediately behind the nurse's station.  He had a 16 

pillow behind his head and his legs propped up on a second 17 

chair.   18 

And lastly, Mr. Rolando Bernales, the fourth and only 19 

other employee on that unit, was observed by Ms. Gilman seated 20 

in a hallway adjacent to the nurse's station sound asleep with 21 

a pillow behind his head and his legs propped up on a second 22 

chair.  His glasses and hat were off and they had been placed 23 

on a handrail used by the facility's patients.   24 

As Ms. Gilman walked through the unit, shocked by what she 25 
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as observing, none of the employees stirred at all.  As she 1 

walked through the first time, she looked through various 2 

patient rooms to see if any other employees were present.  3 

There was no one else there.   4 

Not knowing what to do, never having confronted anything 5 

like this before, Ms. Gilman continued with her rounding.  She 6 

went to Unit 3, where she saw other employees, but she did see 7 

on that unit, at least, see employees up and working.  She 8 

greeted a few of them.  She did not go into Unit 2, because 9 

that is a locked unit.  She looked down the hallway into Unit 10 

1, where she noticed an additional employee seated in a hallway 11 

outside a patient room, her head on a table.   12 

Ms. Gilman, at that point, Your Honor, decided to continue 13 

rounding, because of what she had seen on Unit 4.  She started 14 

her second rounding, by again walking into that unit.  Nothing 15 

had changed.  All four of the individuals, the only four 16 

employees on that unit responsible for the care of 40 plus 17 

elderly frail patients, all four of them were still sound 18 

asleep in the same position.  None of them stirred when she 19 

walked through.   20 

She continued onto Unit 3, then walked into Unit 1 for the 21 

first time.  The employee seated in the hallway in Unit 1 still 22 

had her head down on the table and appeared to be asleep.  23 

Concerned about what she was seeing particularly on Unit 4, Ms. 24 

Gilman decided to round in the building a third time.  The 25 
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employees in Unit 4 were still asleep when she came through the 1 

third time and had not changed position at all.  None awoke 2 

when she came in.   3 

Because of her growing concerns about what she was 4 

witnessing on Unit 4, Ms. Gilman decided to take a picture of 5 

the two nurses at the nursing station with her cell phone.  Her 6 

phone let out a loud click when she did so, but the two 7 

sleeping employees at the station, Ms. Sabelino and Ms. Brown, 8 

still did not wake up and continued their slumber party and 9 

nap.   10 

Ms. Gilman did not take pictures of the other two 11 

employees, simply because it did not occur to her to do so.  12 

She had never encountered a situation like this before, did not 13 

know what to do and frankly did not even know if it was legal 14 

for her to take pictures.  So she did what she thought was 15 

appropriate to do and moved on.   16 

Miss -- it's important to note, Your Honor, that Ms. 17 

Gilman -- and obviously she'll be here to testify -- estimates 18 

that it was at least 15 minutes and possibly longer from when 19 

she first saw all four employees sleeping on unit four until 20 

she took that picture.  The time stamp on the picture indicates 21 

it was taken at 4:21 a.m.  And if you'll recall, she will 22 

testify that she came into the building at approximately 3:50 23 

a.m.   24 

After taking the pictures, she continued with her 25 
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rounding, went through Unit 3 and then back to Unit 1.  The 1 

employee in Unit 1 was still sleeping with her head done.  Ms. 2 

Gilman called over to the charge nurse, who then woke that 3 

employee up.   4 

After her third rounding, Ms Gilman walked back into Unit 5 

4 the fourth time.  This time, thankfully, the employees were 6 

awake.  Ms. Gilman noticed that there was somebody, an employee 7 

on Unit 3, who appeared to be leaving Unit 4, as she approached 8 

it again, but she couldn't be completely sure.   9 

Ms. Gilman reported this information to administrator, 10 

Darron Treude when he arrived that morning of October 7th 11 

sometime before 7 a.m.  Mr. Treude decided he would speak 12 

briefly with each employee before they left, primarily to get 13 

information about their break times.  Each of the four 14 

employees on Unit 4 stated they had taken their meal break as 15 

scheduled, but had no other breaks during that shift.   16 

Mr. Treude then reached out to Mr. Josh Sable, who's the 17 

main human resources consultant for the facility, and it was 18 

decided to investigate -- I'm sorry -- to suspend all of these 19 

individuals pending further investigation.  Director of nurses, 20 

Florinda Nobleza, contacted the five by phone on October 7th.  21 

That should be the five -- the four on Unit 4 and the one on 22 

Unit 1 -- and informed all of them of their suspensions.   23 

She also arranged for them to come back to the facility 24 

for separate interviews on the morning of October 9th.  On the 25 
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morning of October 9th, the five employees came in together and 1 

demanding that they be interviewed together.  Mr. Treude 2 

refused and each were in fact interviewed separately by Ms. 3 

Nobleza as well as the assistant director of nursing, Rachel 4 

Nicholas.  During those interviews on October 9th, Ms. 5 

Sabelino, Ms. Brown and Mr. Bernales all admitted they were 6 

asleep during the time Ms. Gilman was rounding.  But all 7 

claimed that somehow in some magic coincidence, they were all 8 

on their ten minute break time together.   9 

There will be testimony, Your Honor, as one would expect, 10 

that employees in a nursing home are not supposed to take their 11 

breaks in a work area.  And they're certainly not supposed to 12 

take them all at the same time.   13 

Remarkably, Mr. Metellus, despite the fact that he was 14 

seen asleep by Ms. Gilman for more than 15 minutes claimed that 15 

he was up during that timeframe rounding with other -- rounding 16 

to see that the patients he was responsible for were okay.   17 

The employee on Unit 1, whose name is Gonzala Rodriquez 18 

admitted that she was resting her head, but didn't believe she 19 

was sleeping at the time.  The five employees remained 20 

suspended.  Mr. Treude and Ms. Nobleza continued their 21 

investigation.  They spoke with several employees who were on 22 

duty at the time of the incident, but none had anything of 23 

substance to offer.   24 

Outside counsel for the facility then interviewed Ms. 25 
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Gilman on October 10th about what she had observed.  Her 1 

account was consistent with what she had told Mr. Treude on the 2 

morning of October 7th.  He shared her account with Mr. Treude 3 

and Mr. Sable.   4 

Over the weekend of October 10th and 11th, primarily Mr. 5 

Sable and Mr. Treude discussed how to proceed.  The main 6 

outside consultant working on the Union election was also 7 

informed, so that she was aware of the situation.  Mr. Sable 8 

and Mr. Treude were not entirely sure of the Union sympathies 9 

of any of the individuals involved.  And they fully understood, 10 

Your Honor, that any action taken against any of these 11 

individuals might lead to claims by the Union of illegal union 12 

animus.  In fact, Mr. Treude had already received a 13 

communication from the Union to that effect, on October 8.   14 

After considering -- I'll be done in just a second, Your 15 

Honor.  After considering the matter over the course of the 16 

weekend, Mr. Sable and Mr. Treude concluded that all four 17 

employees on Unit 4 had been asleep at the same time for at 18 

least 15 minutes and possibly longer.  They concluded it was 19 

impossible -- they -- I'm sorry.  They concluded it was 20 

premeditated, as well, given the use of pillows and the legs 21 

propped up on chairs.  And it was completely implausible that 22 

this could have happened somehow coincidentally.   23 

They also concluded this left more than 50 frail and 24 

elderly patients without anyone to watch after them or deal 25 
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with their needs.  They both found that to be abjectly 1 

unacceptable and a very serious violation of the duty of care 2 

owed their patients.  These were patients that were fall risks.  3 

Some of them would have been unable or unwilling to use their 4 

call lights, if they needed help.   5 

As such, Mr. Treude and Mr. Sable concluded that the 6 

October 7 slumber party on Unit 4 was a gross dereliction of 7 

duty justifying the immediate termination of these four 8 

individuals.  They determined that they could not and would not 9 

run the risk again that these individuals would return to work 10 

and again leave these very compromised patients without anyone 11 

awake to ensure their wellbeing.  Ms. Rodriguez, as you will 12 

note, is not an alleged discriminatee in this matter.  She was 13 

also terminated.   14 

In conclusion, Your Honor, it was clearly understood by 15 

this employer that taking this action would very likely lead to 16 

claims of illegal behavior and that given the pending union 17 

election, the Employer might very well end up exactly where we 18 

are today.   19 

Regardless, the Employer chose to do the right thing, not 20 

the safe thing, and take action that it felt was its only 21 

course of action with or without union activity involved.  The 22 

Employer decided that ensuring the proper care of its patients 23 

was far more important than facing the kinds of claims, 24 

misguided as it may be, that we are here today to litigate.  25 
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  1 

Thank you. 2 

JUDGE TRACY:  Okay.  All right, so Ms. Novoa, if you could 3 

call your first witness. 4 

MS. NOVOA:  Calling Richard Draper. 5 

JUDGE TRACY:  Go ahead and raise your right hand, please. 6 

MR. DRAPER:  Okay. 7 

Whereupon, 8 

RICHARD DRAPER 9 

having been duly sworn, was called as a witness herein and was 10 

examined and testified as follows: 11 

JUDGE TRACY:  Okay.  Go ahead.  Have a seat.  State your 12 

name and business title for the record. 13 

THE WITNESS:  Richard Draper, director of organizing for 14 

NUHW Northern California. 15 

JUDGE TRACY:  Okay.  Go ahead, Ms. Novoa. 16 

DIRECT EXAMINATION 17 

Q BY MS. NOVOA:  Good morning, Mr. Draper. 18 

A Morning. 19 

Q What are your duties as the director of organizing for 20 

Northern California? 21 

A I oversee organizing campaigns, either you know, my -- 22 

conducting myself or have assigned staff to them and have them 23 

work with workers.  Also if our union's contacted by folks that 24 

are interested, I go out and meet with them and assess support, 25 
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things like that. 1 

Q And are you familiar Novato Healthcare Center? 2 

A Yes, I am. 3 

Q Why are you familiar with Novato Healthcare Center? 4 

A We represent another facility owned by the same employer 5 

in San Rafael.  And we had a strike there in late August of 6 

last year.  During the walkout of the workers there, those 7 

folks went to other homes owned by this employer and leafleted.  8 

We then were contacted by workers at Novato who said they were 9 

interested in organizing.  I then met with them and took them 10 

through the process. 11 

Q And just to clarify.  When you say other homes, you mean 12 

other skilled nursing facilities? 13 

A Yes. 14 

Q Does the Union have a process it usually follows during 15 

its organizing campaigns? 16 

A Yes, we do. 17 

Q What is that process? 18 

A Well, we go out, meet with folks, figure out the unit 19 

size.  And then we will begin to put together what we call the 20 

organizing committee, which is a group of leaders from the 21 

different departments, different job classifications that then 22 

act as a communication structure through the campaign.  So 23 

they'll sign people up on the petition.  They will, you know, 24 

give flyers, union information to their coworkers in their 25 
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areas.  When we go public, they'll put on their union buttons 1 

or lanyards and make sure their coworkers have those materials.  2 

And then they'll also help turn out the vote when the elections 3 

occur. 4 

Q Did you follow that standard process in -- at Novato? 5 

A Yes, I did. 6 

Q Okay.  So you mentioned that the employees first contacted 7 

you.  Is that correct?  8 

A Yes. 9 

Q Okay.  And what happened after the Novato employees 10 

contacted you? 11 

A I then scheduled meetings to come out and talk with them. 12 

Q Okay.  Approximately how many employees were you seeking 13 

to organize at Novato? 14 

A I believe it was about 160. 15 

Q And about how many employees were on the Novato Healthcare 16 

organizing committee? 17 

A There was a core group of maybe about 10 or 12 and then 18 

maybe five or six that I didn't meet with as regularly. 19 

Q All right.  Do you remember the names of any of the people 20 

on your core committee? 21 

A Yeah.  We had Ida, Sue, Elvira, Roly, Arlene, Victor, 22 

Joey, Angel.  I think that's -- that's all I can remember right 23 

now. 24 

Q And Roly, is that Mr. Rolando Bernales? 25 
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A Yes. 1 

Q And is Arlene, Ms. Arlene Brown? 2 

A Yes. 3 

Q And is Angel, Ms. Angel Lea (phonetic) Sabelino? 4 

A Yes. 5 

Q Does the Union have a practice of using authorization 6 

cards? 7 

A No, we usually use a petition -- 8 

Q Okay. 9 

A -- as opposed to cards. 10 

Q Typically what does the petition look like? 11 

A Just standard, you know, sheet of paper.  Have our logo on 12 

the top.  We'll have a couple sentences on it.  You know, the 13 

one sentence required by the law.  Focus on the joints.  We can 14 

bargain over wages, working conditions.  Usually about eight to 15 

ten lines for folks to sign on. 16 

Q And how does the Union gather signatures for these 17 

petitions? 18 

A The organizing committee goes out and signs their 19 

coworkers up.  Actually have a rule in my department that no 20 

staff sign people on petitions. 21 

Q No -- 22 

A No union staff sign workers on petitions. 23 

Q Do you recall about how many signatures were gathered 24 

before submitted the petition to the National Labor Relations 25 
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Board? 1 

A I don't remember the exact number, but we don't file 2 

unless we hit at least 70 percent, so somewhere around there. 3 

Q Did the un -- does the Union distribute any union branded 4 

items to employees during organizing campaigns? 5 

A Yes. 6 

Q Did it do so here? 7 

A Yes, we did. 8 

MS. NOVOA:  May I approach the witness? 9 

JUDGE TRACY:  Yeah, and you don't need to ask.  No one 10 

needs to ask. 11 

MS. NOVOA:  Okay.  I'm distributing a copy or copies of an 12 

exhibit.  It's marked 14(a) through (d).   13 

Q BY MS. NOVOA:  Mr. Draper, do you recognize the items 14 

pictured in these exhibits? 15 

A Yes, I do. 16 

Q And what are these items? 17 

A These are our lanyard, NUHW pulleys and button. 18 

Q Are these the item -- the types of items distributed to 19 

employees during organizing campaigns? 20 

A Yes. 21 

Q And how are these items distributed to employees? 22 

A I meet with the organizing committee, give them, you know, 23 

however many buttons, lanyards, whatever they need.  They then 24 

distribute them to the coworkers. 25 
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Q And do you recall the dates of the election at Novato 1 

Healthcare Center? 2 

A I believe it was October 14th and the 15th last year. 3 

MS. NOVOA:  No further questions. 4 

JUDGE TRACY:  Do you want to move for admission? 5 

MS. NOVOA:  Oh, yeah.  Thank you.  I'd like to move 6 

Exhibit 14(a) through (d) into the record, please. 7 

JUDGE TRACY:  Any objections? 8 

MR. MIRRAFATI:  No objection. 9 

JUDGE TRACY:  All right.  So General Counsel's Exhibits 10 

14(a) through (d) are admitted into evidence. 11 

(General Counsel Exhibit Number 14(a) through (d) Received into 12 

Evidence)  13 

JUDGE TRACY:  All right.  Mr. Siegel, any questions? 14 

MR. SIEGEL:  I have no questions at this time. 15 

JUDGE TRACY:  Okay.  And Mr. Albert? 16 

MR. MIRRAFATI:  Can we take a couple minute break just to 17 

confer -- 18 

JUDGE TRACY:  Oh, sure. 19 

MR. MIRRAFATI:  -- and then we'll talk about whether we 20 

have questions. 21 

MR. ALBERT:  Okay. 22 

JUDGE TRACY:  All right.  Let's go off the record. 23 

(Off the record at 9:49 a.m.) 24 

JUDGE TRACY:  So let's go ahead and go on the record.  25 
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Okay.  All right.  So Mr. Albert or -- 1 

MR. MIRRAFATI:  We have no questions. 2 

JUDGE TRACY:  All right.  Well thank you very much and 3 

please don't discuss your testimony until after the close of 4 

the hearing. 5 

THE WITNESS:  Okay. 6 

JUDGE TRACY:  Okay.  Thank you.  Okay.  That was quick.  7 

So Ms. Novoa, let's just go ahead and take care of your next 8 

witness. 9 

MS. NOVOA:  Okay.  Your Honor, General Counsel for the 10 

General Counsel is going to call administrator, Darron Treude.  11 

I would request if we could have a couple minutes before 12 

calling him to organize some documents that we received just 13 

this morning and that I wish to question him on. 14 

JUDGE TRACY:  Okay.  How many minutes do you think you'll 15 

need? 16 

MS. NOVOA:  Five to ten. 17 

JUDGE TRACY:  Okay.  So then we'll just take a break.   18 

MR. MIRRAFATI:  Okay. 19 

JUDGE TRACY:  So let's start back like 10:05, let's say.  20 

And if you need more time then let me know. 21 

MS. NOVOA:  Thank you. 22 

(Off the record at 9:52 a.m.) 23 

JUDGE TRACY:  Okay. 24 

MS. NOVOA:  Counsel for the General Counsel would like to 25 
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call Darron Treude. 1 

JUDGE TRACY:  All right.  Thank you.   2 

Whereupon, 3 

DARRON TREUDE 4 

having been first duly sworn, was called as a witness herein 5 

and was examined and testified as follows: 6 

JUDGE TRACY:  Okay.  Go ahead and have a seat and state 7 

your name and business title for the record, please. 8 

THE WITNESS:  Darron Treude, administrator. 9 

JUDGE TRACY:  Ms. Novoa, go ahead, please. 10 

DIRECT EXAMINATION 11 

Q BY MS. NOVOA:  Good morning, Mr. Treude.  My name is Marta 12 

Novoa.  I am counsel for the General Counsel for the National 13 

Labor Relations Board.  I have a couple questions for you this 14 

morning.  You described your position as the administrator at 15 

Novato Healthcare Center.  Is that correct?  16 

A Correct. 17 

Q What are your duties as the administrator? 18 

A Total operational responsibility. 19 

Q Any more detail than that? 20 

A I don't -- total operational responsibility for the SNF.  21 

I don't know what more details you'd like me to go into as far 22 

as -- 23 

Q So, if there's an organizational chart, are you at the top 24 

of it? 25 
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A Yes. 1 

Q And you're involved in decisions to discharge employees.  2 

Is that correct?  3 

A Correct. 4 

Q And at what point in the discipline process do you get 5 

involved? 6 

A Under what part? 7 

Q What point in the process? 8 

A I hope to be involved in -- from the beginning. 9 

Q Okay.  And how long Novato Healthcare Center? 10 

A Oh, roughly eight years. 11 

Q I'm bad at math.  What year is that? 12 

A 2008. 13 

Q And how long have you held your current position? 14 

A How long have I held my current position? 15 

Q Yes. 16 

A As far as how long have I been doing this or licensed 17 

or -- 18 

Q How long have you been the administrator at Novato 19 

Healthcare? 20 

A Around 2008. 21 

Q How long have you been working as an administrator in 22 

nursing homes? 23 

A Licensed May, '95. 24 

MS. NOVOA:  Your Honor, given Mr. Treude's position at the 25 
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facility and role in disciplinary action at issue, I'd like to 1 

request to question him under Rule 611(c). 2 

JUDGE TRACY:  Any objections? 3 

MR. MIRRAFATI:  No. 4 

MR. ALBERT:  No. 5 

JUDGE TRACY:  All right.  Go ahead, please. 6 

Q BY MS. NOVOA:  And Mr. Treude, you're also here today as 7 

the custodian of record for the facility.  Is that correct?  8 

A I believe so, yes. 9 

Q Mr. Treude, did you receive Subpoena B1SF981P requesting 10 

certain documents in relation to this proceeding? 11 

A I'm not sure exactly, you know.  I received a subpoena.  12 

We got a couple motions to file, I believe, from the Union.  So 13 

I'm not specifically sure what that -- you're specifically 14 

talking about. 15 

Q Did you request -- a subpoena from the National Labor 16 

Relations Board to produce certain documents in relation to 17 

this proceeding? 18 

A I -- yes, I believe so. 19 

Q And did you read or have explained to you the instructions 20 

attached to the subpoena? 21 

A I read it, yes. 22 

Q I received these documents from your attorney, pursuant to 23 

the subpoena.  I have some questions on what was produced. 24 

A Okay. 25 
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Q Okay.  Item one requests the employee handbook in effect 1 

at -- on October 12th, 2015 and item two requests any other 2 

documents showing work rules and conditions applicable to non-3 

supervisory employees between July 1st, 2015 and October 31st, 4 

2015.  What did -- or where did you search for documents 5 

responsive to this request? 6 

A Can you say that -- those two over again, please? 7 

Q Sure.  The first item requested the employee handbook. 8 

A Uh-huh. 9 

Q And the second item requests any other documents showing 10 

work rules and conditions applicable to non-supervisory 11 

employees.  My question was where did you search for these 12 

documents? 13 

A Just at the facility.  The facility handbook, which we 14 

produced and just other policy procedures. 15 

Q How did you know what information covered this -- these 16 

requests? 17 

A I just based it on what the subpoena said. 18 

Q Okay.  Was any of the information not directly in your 19 

control? 20 

MR. ALBERT:  You're asking about one and two only? 21 

MS. NOVOA:  Yes, one and two only at this point. 22 

THE WITNESS:  I'm not sure if was directly in my control.  23 

I mean, I searched for what I could search for. 24 

Q BY MS. NOVOA:  Oh, so the documents you responded (sic), 25 
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you were able to produce yourself, correct? 1 

A Correct.  And help from my staff. 2 

Q Okay.  And what you produced in response to these were an 3 

employee handbook and copies of documents provided in new 4 

employee orientations, correct? 5 

A Correct.  I believe so. 6 

Q And so these reflect the terms and conditions of 7 

employment for non-supervisory employees at your facility, 8 

correct? 9 

A Correct. 10 

Q Items three through eight requested documents related to 11 

disciplines and investigations leading to disciplines.  How did 12 

you search -- conduct the search for documents responsive to 13 

this request? 14 

A I had a manager go through all the files for that time 15 

period that was requested. 16 

Q Okay.  Who was the manager? 17 

A Gay Rocha, director of staff development. 18 

Q Okay.  And what files are you referring to? 19 

A Employee files. 20 

Q Okay.  And where are employee files kept? 21 

A In her office. 22 

Q Are they kept under lock? 23 

A Yes. 24 

Q Who has access to them? 25 
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A She does. 1 

Q Does anyone else have a key? 2 

A I believe I do. 3 

Q Does Respondent keep disciplines anywhere else? 4 

A No, not that I'm aware of. 5 

Q Who files these documents into the personnel files? 6 

A Typically she would. 7 

Q And when does she do that? 8 

A I have no idea when she does that. 9 

Q What about -- does the Respondent use a standard form to 10 

document its disciplines? 11 

A We have a disciplinary action form. 12 

Q And who has access to that disciplinary action form? 13 

A Pretty much all the managers, which are department 14 

managers, the licensed nurses, the LVNs and RNs. 15 

Q And how do they have access to it? 16 

A I'm not sure if they have copies somewhere kept. 17 

Q Okay.  Is there a digital version of the document? 18 

A I'm not absolutely sure.  I think there could be. 19 

Q So you don't know where it is?  If there is one? 20 

A I could speculate and guess that it's under our policy and 21 

procedures online -- 22 

Q Do you -- 23 

A -- but I don't know a hundred percent sure at this point. 24 

Q Okay.  What is CPEHR? 25 
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A It's an outside consulting group. 1 

Q What does CPEHR stand for? 2 

A I don't know offhand. 3 

Q Why does that appear on some of your disciplinary actions? 4 

A They're an outside consulting group. 5 

Q So why does that appear on some of your disciplinary 6 

actions? 7 

A They advise on HR related matters. 8 

Q So why does that appear on some of your disciplinary 9 

actions? 10 

A It's a form that we utilize when we work with that 11 

company. 12 

Q So if the CPEHR appears on a disciplinary action form, 13 

that disciplinary action's been reviewed by CPEHR? 14 

A I -- it -- possibly, it could be.  I'm not a hundred 15 

percent sure every single one is. 16 

Q So why does it appear on some and not others? 17 

A I guess I can say they started helping maybe consult in 18 

2012.  It could be a possible reason. 19 

Q What's the relation between CPEHR and Novato Healthcare 20 

Center? 21 

A They're a consulting HR group. 22 

Q What exactly does CPEHR does -- do for Novato Healthcare 23 

Center? 24 

A In the past, they've provided HR support.  At times, 25 
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they've provided support with workers' comp.  Just basic 1 

overall HR related issues.   2 

Q When you said they provided HR support, what do you mean? 3 

A Human resource related issues.  So as I mentioned -- 4 

Q Like what? 5 

A -- disciplinary, terminations, workers' comp I believe 6 

they did at one point.  I'm not sure about benefits but your 7 

typical human resource related activities. 8 

Q Do they issue the discipline themselves? 9 

A No.  They're an HR consulting group.  They consult. 10 

Q So they tell you what to do? 11 

A They advise. 12 

Q What information does CPEHR have access to? 13 

A I don't know. 14 

Q Do they maintain disciplinary records for you? 15 

A I have no idea. 16 

Q Does Respondent use a standard form to document 17 

investigation notes? 18 

A So you're saying Respondent, you're meaning? 19 

Q Novato Healthcare Center. 20 

A Me and the facility? 21 

Q Yes. 22 

A There -- you said investigation? 23 

Q Uh-huh. 24 

A There is an investigation form. 25 
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Q Did you produce that? 1 

A I don't remember.   2 

MS. NOVOA:  I don't think that was produced. 3 

MR. MIRRAFATI:  But you've seen the form.  It's in the -- 4 

it's all over the documents. 5 

MS. NOVOA:  A standard investigation form?  I don't think 6 

I've seen one. 7 

JUDGE TRACY:  So what I do appreciate is if everybody 8 

addresses me. 9 

MS. NOVOA:  Oh. 10 

MR. MIRRAFATI:  Oh. 11 

MS. NOVOA:  My apologies, ma'am.  Your Honor, I haven't 12 

seen a standard investigation form.  There certainly wasn't a 13 

standard investigation form used in the investigation at issue.  14 

So if there is a form, I would like to see it. 15 

JUDGE TRACY:  And, Mister -- it's Mirrafati, right? 16 

MR. MIRRAFATI:  Yes. 17 

JUDGE TRACY:  Sounds like you -- do you want to respond to 18 

that? 19 

MR. MIRRAFATI:  Well, you would have to ask him but that's 20 

sounds like it looks like a form to me. 21 

MS. NOVOA:  So I appreciate that.  Yes.  I do have a copy 22 

of an investigative record and so I'll clarify. 23 

Q BY MS. NOVOA:  Are all investigative notes taken on an 24 

investigative record form? 25 
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A You know, that's hard to answer.  So there's 1 

investigations related to incident and accidents, there's 2 

employee investigations.  Typically, it would be the 3 

disciplinary action form and you would see suspension crossed 4 

off.  There's an interview record form.  Sometimes that's used.  5 

Sometimes notepads are used.  Does that help -- 6 

Q And for -- 7 

A -- answer your question? 8 

Q Thank you, yes.  For employee investigation, employee 9 

discipline investigations, is there a standard protocol that 10 

you follow?   11 

A I'm not sure if there's a formal policy and procedure 12 

offhand.  I'd have to go back and look.  I don't have all that 13 

stuff memorized.   14 

Q When investigation notes or an investigation occurs for 15 

employee discipline, where does the Respondent keep those 16 

documents in the regular course of business? 17 

A Typically, it's in their file. 18 

Q That's the employee file? 19 

A Employee file.   20 

Q Are any other copies kept? 21 

A There might be copies in another file with the Department 22 

of Health if it's related to a reportable event.  So a copy 23 

would be kept in each file.   24 

Q Did you search through the employee files for all 25 
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investigative notes covered by the subpoena? 1 

A I didn't personally.  I looked through some but our 2 

director of staff development did. 3 

Q And that's Miss -- 4 

A Gay Rocha. 5 

Q -- Rocha?  Okay. 6 

A I spent several hours doing document stuff. 7 

Q In the case of typed notes, where are the digital versions 8 

of these files kept? 9 

A I have files on my computer.  I'm not sure if prior DONs 10 

did or not.   11 

Q Is there a -- scratch that.  Item seven of the subpoena 12 

requested documents showing all disciplines issued to Novato's 13 

employees for sleeping at work at any time period between 14 

January 1st, 2009 through October 31st, 2015.  Besides the 15 

suspensions issued October 7th and the discharges October 12th, 16 

Respondent provided no other documents showing discipline for 17 

sleeping at work, correct? 18 

A No, there was I think an investigation that was copied to 19 

you all. 20 

Q Discipline that issued? 21 

A No, I don't think so.   22 

Q Mr. Treude, you referenced a discipline or, excuse me, an 23 

investigation that you provided; is that correct? 24 

A Uh-huh, correct. 25 
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Q And I've provided a copy to you of an exhibit marked 1 

General Counsel Exhibit 4.  It's a three-page exhibit.  Is this 2 

a copy of the document you produced? 3 

A Yes. 4 

Q And this is the only document produced in response to item 5 

six which requested documents showing investigations into 6 

Respondent's employees sleeping at work, correct? 7 

A Yes, I believe so. 8 

Q Did you personally search for this document? 9 

A Yes. 10 

Q Where did you search? 11 

A Through my files on the computer.   12 

Q Are you the only one who has access to your computer? 13 

A I would hope so.   14 

MS. NOVOA:  I'd like to move Exhibit 4 into the record. 15 

JUDGE TRACY:  Any objections? 16 

MR. MIRRAFATI:  No. 17 

JUDGE TRACY:  Okay.  So General Counsel's Exhibit 4 is 18 

admitted into evidence. 19 

(General Counsel Exhibit Number 4 Received into Evidence) 20 

Q BY MS. NOVOA:  Mr. Treude, item nine requested the 21 

complete personnel files of Rolando Bernales, Arlene Brown, 22 

Narvius Metellus, and Angel Lea Sabelino but Respondent didn't 23 

produce these again pursuant to the subpoena.  So I just want 24 

to be clear that the copies provided during the investigation 25 
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are the complete personnel files and cover everything that 1 

would have been produced pursuant to the subpoena; is that 2 

correct? 3 

A Correct.  As far as I know.   4 

Q Item 10 and 13 requested documents relied upon by 5 

Respondent in issuing the suspensions and discharges of the 6 

four employees; Rolando Bernales, Arlene Brown, Narvius 7 

Metellus, and Angel Lea Sabelino including investigative 8 

interviews, notes and reports, witness statements, emails, 9 

phone call logs, incident reports, and copies of any policies 10 

or procedures considered in making these decisions.  Where did 11 

you search for items responsive to these documents? 12 

A Through their files. 13 

Q Did you search anywhere else? 14 

A I believe I looked on -- through my files in the computer 15 

as well. 16 

Q What files exactly on the computer? 17 

A Any investigation or VHS investigations or anything 18 

related to them.   19 

Q Did you search through your email? 20 

A No, because I don't have any disciplinary actions on 21 

email. 22 

Q What about investigative notes related to these incidents? 23 

A It would have been all together the -- in their file or on 24 

my file on the computer.   25 
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Q Item 14 and 15 request documents related to managers and 1 

supervisors being required to be at the facility between 11 2 

p.m. and 7 a.m. from the time period July 1st, 2015 through 3 

October 31st, 2015.  Respondent produced no documents in 4 

response to this request; is that correct? 5 

A I believe so, correct. 6 

Q But you were requiring managers and supervisors to arrive 7 

early for rounding; is that correct? 8 

A What -- 9 

MR. ALBERT:  Objection.  You're asking whether he himself 10 

was? 11 

MS. NOVOA:  Respondent.   12 

THE WITNESS:  And what were the dates again? 13 

JUDGE TRACY:  So again, I think let me ask you what your 14 

response is.  Well, you have the objection and then, let's see 15 

what your response is to that. 16 

MS. NOVOA:  Thank you, Your Honor.  To clarify I meant not 17 

Mr. Treude personally but Respondent was requiring managers and 18 

supervisors to arrive early. 19 

JUDGE TRACY:  Okay.  So I'm going to overrule the 20 

objection.  Go ahead if you can answer the please, sir. 21 

THE WITNESS:  And what was the time frame?  I'm sorry. 22 

Q BY MS. NOVOA:  July 1st, 2015 through October 31st, 2015. 23 

A I don't know if those dates are correct but within that 24 

time frame they were providing education on different shifts. 25 
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Q And you were assigning when supervisors should go? 1 

A I did not personally assign.  There was just a sign up and 2 

volunteer. 3 

Q And they were signing up on a document?   4 

A It was like a calendar I believe. 5 

MS. NOVOA:  Your Honor, that document is responsive to the 6 

subpoena and wasn't produced. 7 

MR. ALBERT:  It no longer exists.   8 

JUDGE TRACY:  Go ahead.  Finish. 9 

MS. NOVOA:  It wasn't produced and the subpoena is clear 10 

that if any documents existed and were no longer existed, they 11 

should be described and explained why the circumstances under 12 

which they were destroyed and additional information and none 13 

of that was provided in this case. 14 

MR. ALBERT:  I apologize.  She's correct.  The document no 15 

longer exists.  It was ripped up, terminated.  I mean, whatever 16 

the word is it's gone.  It doesn't exist anymore. 17 

JUDGE TRACY:  And so in terms of the subpoena, and I'm 18 

going, Ms. Novoa, on what you're just describing, Mr. Albert, 19 

if you could just explain for the record here when or if you 20 

can when it was ripped up, under what circumstances because 21 

that's the other party -- 22 

MR. ALBERT:  I don't know.  All that I was told is that it 23 

was -- there was a document and the supervisors were asked to 24 

sign up.  When we asked about it after the fact, we were told 25 
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it no longer existed.  I don't know what happened to it and I 1 

don't think he does either. 2 

MR. SIEGEL:  Your Honor, may I suggest since I do believe 3 

it was responsive to the subpoena to produce that information, 4 

if Respondent can, I mean, if they presented something that we 5 

could stipulate to or not or if they presented something under 6 

oath that what happened to it and perhaps we could review it 7 

and accept that as something that becomes part of the record if 8 

Respondent's willing to do that.  I don't know what the 9 

gentleman -- 10 

MR. ALBERT:  I'm fine.  You can ask him whatever questions 11 

you want about it.  I don't -- 12 

MR. SIEGEL:  I know but since -- 13 

JUDGE TRACY:  Yeah, I mean, I think -- 14 

MR. SIEGEL:  -- but if he doesn't have knowledge of it but 15 

the subpoena asked for that information, then someone should 16 

provide that whether that's him if he has information.  But if 17 

not, someone should because that's -- 18 

JUDGE TRACY:  Okay, so here's what I would say about it.  19 

First of all, no one's asked this witness as the custodian of 20 

records what happened to it.  He is responsible for it.  So ask 21 

him on the record what happened to it, all these questions.  22 

And then, if off the record you guys want to talk about 23 

something more, you can do that or maybe it leads to another 24 

witness who would have to testify about what happened to that 25 
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document. 1 

So I mean, you can stipulate to it but it doesn't make -- 2 

when you've got the custodian right here so.  Ms. Novoa, you 3 

know, based upon what we discussed, go ahead and ask some 4 

questions of this witness about that. 5 

MS. NOVOA:  Yes, Your Honor. 6 

JUDGE TRACY:  If you want. 7 

MS. NOVOA:  Thank you, Your Honor. 8 

Q BY MS. NOVOA:  First, Mr. Treude, what were the -- what 9 

was the time period in which you were asking managers to sign 10 

up? 11 

A I don't know the specific time frame that was asked of 12 

that.  I didn't ask them.  I think it was roughly when the 13 

campaign started. 14 

Q And those early morning education opportunities stopped 15 

after the campaign; is that correct? 16 

A I don't recall offhand.  I'm not sure.   17 

Q I'm sorry, could you --  18 

A I don't recall offhand.  I think we continued maybe a 19 

couple of days after the vote or a week after the vote.  I 20 

don't remember offhand.   21 

Q And these education sessions, they were about the Union, 22 

correct? 23 

MR. ALBERT:  Objection.  He never described them as 24 

educational sessions.   25 
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MS. NOVOA:  That was the word -- 1 

MR. SIEGEL:  That was the question. 2 

JUDGE TRACY:  So -- 3 

MR. SIEGEL:  Sorry. 4 

JUDGE TRACY:  -- I -- so I'm going to sustain the 5 

objection in the sense of please clarify again with the witness 6 

what these I do recall volunteering.  I don't want to put words 7 

but just clarify what they were. 8 

Q BY MS. NOVOA:  Mr. Treude, you described this before as 9 

the consultant or the managers were there to help answer 10 

questions and provide education; is that correct? 11 

A They were to assist in providing the flyers and the 12 

material, the education material that was being presented. 13 

Q And this was flyers and education material in regard to 14 

the Respondent's anti-Union campaign; is that correct? 15 

A It was just regarding the entire process. 16 

Q The Union representation election process, correct? 17 

A Correct. 18 

Q Mr. Treude, we've heard that a calendar or other sign-up 19 

document reflecting this -- these duties or when people were 20 

assigned to these duties created -- was created but no longer 21 

exists; is that correct? 22 

A From my understanding, correct. 23 

Q As the custodian of record, can you identify who created 24 

that document in the first place? 25 
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A It was the outside consultant. 1 

Q And can you describe where -- how you received that 2 

document first?   3 

A I think she just had a hard -- a blank copy of a calendar 4 

from what I can recall.   5 

Q And just to clarify, you mentioned the lead outside 6 

consultant.  That was Ms. Carina Hunt; is that correct? 7 

A Correct. 8 

Q Do you -- as the custodian of record of the facility do 9 

you know what happened to the document? 10 

A No, I don't.   11 

Q Did you have a copy of this document in your control? 12 

A No, she kept that copy.   13 

Q Can you please explain who Carina Hunt is?   14 

A From what I know she was an outside consultant assisting 15 

with the campaign or pretty much managing the campaign. 16 

Q Do you recall when you first hired Ms. Hunt?   17 

A I don't remember the specific day but I remember talking 18 

to her. 19 

Q When do you remember talking to her? 20 

A I don't remember the specific day.  Soon after we found 21 

out there's a campaign.   22 

Q Do you remember the month? 23 

A I believe September.   24 

Q Did Ms. Hunt explain to you what happened to that 25 
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document? 1 

A I don't believe so. 2 

Q So you have no additional information regarding the 3 

existence or destruction of that document? 4 

A No.  I can speculate that she shredded it but I don't know 5 

offhand or 100 percent clear on that.   6 

Q You hired a total of six labor consultants; is that 7 

correct? 8 

A I don't know the specific number.  She was the lead main 9 

consultant and she had others helping her.  I don't know how 10 

many offhand.   11 

Q Your attorney has provided the names of six labor 12 

consultants to me. 13 

A Okay. 14 

Q And as the custodian of record, can you verify that those 15 

six consultants hired were Jose Salgado, Carina Hunt, Khanh 16 

Tran, Sherwood Cox, and Evelyn Fragozo? 17 

A Yes, I'm not sure about the last one, Evelyn.  I don't 18 

remember -- there's two females.  I don't remember the other 19 

one's name.   20 

MS. NOVOA:  Your Honor, if we could seek a stipulation as 21 

to those being the six -- the names of the six consultants -- 22 

MR. ALBERT:  I'm sorry, go ahead. 23 

MS. NOVOA:  -- the six consultants retained by the 24 

Respondent? 25 
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MR. ALBERT:  That's fine but I think there are only five.   1 

MS. NOVOA:  You're correct.  I miscounted.  Math is not my 2 

strong suit.   3 

MR. ALBERT:  I'm not laughing at you.  I'm laughing with 4 

you. 5 

JUDGE TRACY:  So Mr. Albert? 6 

MR. ALBERT:  That's fine.   7 

JUDGE TRACY:  Okay.  So just again, for the record, 8 

state -- restate those five names. 9 

MS. NOVOA:  Jose Salgado, Carina Hunt, Khanh Tran, 10 

Sherwood Cox, and Evelyn Fragozo. 11 

MR. ALBERT:  That's fine. 12 

JUDGE TRACY:  Okay.  All right so, so stipulated and let's 13 

just make sure that we can have the spellings if possible.  14 

That would be helpful, okay?   15 

So go ahead, continue, please. 16 

Q BY MS. NOVOA:  Mr. Treude, item 18 requested documents 17 

created or maintained by Respondent at any time during the time 18 

period of July 1st, 2015 through October 31st, 2015 regarding 19 

the impressions, perceptions, or descriptions of employees' 20 

knowledge, education, or sentiment about the Union or unions 21 

generally.  Were any documents produced responsive to this 22 

request? 23 

A I don't remember offhand. 24 

Q Did you conduct a search for these documents? 25 
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A I searched and looked for everything that was listed there 1 

so what I haven't found I produced. 2 

Q Where did you look? 3 

A I don't remember specifically to number 18.  Is that 4 

flyers and education material or -- 5 

Q It's documents created or maintained by the Respondent 6 

regarding impressions, perceptions, or descriptions of 7 

employees' knowledge, education, or sentiment about the Union 8 

or unions generally. 9 

A So I'm assuming that was the education materials and the 10 

flyers so we did produce that.  The consultant had put those in 11 

a binder.   12 

Q Did the consultant confer with you regarding the general 13 

sentiments at the facility about unionization? 14 

A I don't know what you're meaning by that. 15 

Q In the process of the campaign that you hired them for, 16 

did they talk to you about what the sense were or if employees 17 

were in favor of the Union? 18 

A No, not really.  I mean, they pretty much did their own 19 

thing and consulted and provided educations on how the meetings 20 

and that was pretty much it.  I was trying to run a 181 bed 21 

SNF.   22 

MR. SIEGEL:  And I would just ask -- you used the word 23 

SNF.  Maybe you can -- 24 

THE WITNESS:  Skilled nursing facility, I'm sorry. 25 
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MR. SIEGEL:  Thank you. 1 

JUDGE TRACY:  So again, right now it's her -- Ms. Novoa's 2 

turn and I appreciate that but you could address your question 3 

to me and then, we can get that clarified, okay? 4 

MR. SIEGEL:  I apologize, Your Honor.   5 

Q BY MS. NOVOA:  So you touched on this a little bit already 6 

regarding literature of flyers that you produced.  Where 7 

exactly did you search for the items responsive to requests 19 8 

through 21 that was information related or relates information 9 

presented at the anti-union meetings led by Respondent? 10 

MR. ALBERT:  Objection to the references anti-union.  We'd 11 

much prefer a different term being used here. 12 

JUDGE TRACY:  Yes.  So I'm going to sustain the objection 13 

and let's, obviously, that goes to a large part of this case 14 

which, obviously, Respondent disagrees with.  So let's use a 15 

different term that isn't so charged. 16 

MS. NOVOA:  Very well, Your Honor, I apologize.   17 

Q BY MS. NOVOA:  Mr. Treude, did Respondent have a position 18 

on whether or not employees should join the Union? 19 

A Yes. 20 

Q And what was that position? 21 

A Just not joining the Union would be in their best 22 

interest.   23 

Q And did Respondent lead or have its consultants lead 24 

meetings to provide information to that effect? 25 
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A No.  It's strictly educational about the process, how to 1 

vote, voter's card, and the Union. 2 

Q And when you say the Union, you're referring to the 3 

National Union of Healthcare Workers specifically, correct? 4 

A Correct. 5 

Q And information was provided regarding the NUHW and its 6 

officers specifically, correct? 7 

A I'm not sure.  I -- 8 

Q Mr. Treude, when you retained the consultants, did you 9 

inform them of the Union's position or the Employer's position 10 

regarding unionization? 11 

A I don't remember offhand.   12 

Q Do you remember if you ever informed them of that 13 

position? 14 

A I'm not sure.   15 

Q When you searched for documents responsive to the subpoena 16 

request where exactly did you search? 17 

MR. ALBERT:  I'm sorry, which re -- 18 

MS. NOVOA:  19. 19 

MR. ALBERT:  Objection, which request she's talking about 20 

that's on. 21 

JUDGE TRACY:  Yes, so if you could please clarify? 22 

MS. NOVOA:  Yes, Your Honor.  I was referring to items 19 23 

through 21 and the documents related to information presented 24 

or distributed to employees at meetings led by the Respondent. 25 
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MR. ALBERT:  Your Honor, could -- I'm sorry.  Could he be 1 

shown a copy of the subpoena?  It's -- I think we're taxing his 2 

memory to ask him to respond to broad statements without seeing 3 

what the actual categories were. 4 

JUDGE TRACY:  Well, I mean, you're just reading from the 5 

document so if you have a copy then you can certainly show it 6 

to him what you're reading. 7 

MS. NOVOA:  I can simplify my question. 8 

MR. ALBERT:  Okay. 9 

MS. NOVOA:  I just want to ensure that we received all 10 

written communications or other documents that mention or refer 11 

to the Union or unions generally that were written or 12 

distributed by Respondent at any time during the time period of 13 

July 1st, 2015 through October 31st, 2015. 14 

MR. ALBERT:  That's fine. 15 

JUDGE TRACY:  So I'll overrule the objection in the extent 16 

that, you know, to reading it verbatim.  But you know, if you 17 

can please go ahead and answer the question. 18 

THE WITNESS:  Sure.  Yes.  Everything was produced.  I 19 

looked in through that binder that I had mentioned earlier.   20 

Q BY MS. NOVOA:  And what is this binder exactly? 21 

A It's just a binder that held the flyers that were 22 

distributed.  Just a copy of the flyer.   23 

Q And that binder maintained all of the documents that you 24 

distributed? 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

55 

A From my understanding.  I didn't make the flyer, the 1 

consultant or the -- make the binder.  The consultant did. 2 

Q Okay.   3 

A She was hired to manager and lead I, you know, needed to 4 

run the -- 5 

Q Thank you for responding.  Thank you.   6 

MR. ALBERT:  Thank you.   7 

JUDGE TRACY:  There's -- yeah, okay.   8 

MR. MIRRAFATI:  Do you need a copy? 9 

MR. SIEGEL:  No, I just want to make sure it's the same.  10 

Q BY MS. NOVOA:  Mr. Treude, I've distribute to everyone 11 

copies of two exhibits.  One is marked 11(a) through (e) and 12 

the other one is marked 12(a) through (e).  General Counsel 13 

Exhibit 11(a) is a copy of the documents that were produced 14 

pursuant to the subpoena.  I want to ask you a couple of 15 

questions on it but first, I want to clarify that these 16 

documents were actually produced in color to the employees; is 17 

that correct? 18 

A Yes, I believe there were some in color and some in black 19 

and white. 20 

Q And I apologize because technology made photocopying 21 

unclear.  But I want to point out that in the copy I gave you 22 

which is an original document, the -- can you verify that the 23 

Novato Healthcare Center logo at the top has some ornamentation 24 

behind it that doesn't show up in the black and white copies? 25 
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A Correct. 1 

MR. MIRRAFATI:  Can you clarify which document you're 2 

referring to? 3 

MS. NOVOA:  Yes, 12(a).  And in the color copies it 4 

doesn't transfer as well.  I'm trying to resolve that but I can 5 

show you a copy of the original where it shows the 6 

ornamentation behind the letterhead. 7 

MR. ALBERT:  Is it relevance on it? 8 

MS. NOVOA:  It will become relevant later, Your Honor. 9 

MR. ALBERT:  Can we see it?   10 

JUDGE TRACY:  Are you talking about these little -- 11 

MS. NOVOA:  Yeah, there's an ornamentation. 12 

MR. MIRRAFATI:  Oh, that.   13 

MR. ALBERT:  I can't even see what it is. 14 

MR. MIRRAFATI:  It's the watermark.   15 

MS. NOVOA:  Yeah. 16 

MR. ALBERT:  Oh, okay.   17 

Q BY MS. NOVOA:  And, Mr. Treude, your -- Novato 18 

Healthcare's logo generally appears with ornamentation or as 19 

your attorney described it, the watermark; is that correct? 20 

A Say that again?  I'm sorry.   21 

Q Your logo -- Novato Healthcare Center uses a logo that has 22 

the ornamentation behind it -- 23 

A Yes, correct. 24 

Q -- is that correct? 25 
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A Sorry. 1 

Q And you use that on items like letterhead or flyers like 2 

this that are distributed; is that correct? 3 

A Some letterhead and it could be on other things as well, 4 

yes.   5 

MS. NOVOA:  I'd like to move these documents into 6 

evidence.   7 

JUDGE TRACY:  Any objections? 8 

MR. ALBERT:  Yes.  We're talking about Exhibits 11 and 12 9 

now? 10 

MS. NOVOA:  Uh-huh. 11 

MR. ALBERT:  Unless there is some argument that something 12 

in here is unlawful in some way which, to my mind, there has 13 

never been that argument made, I don't see what relevance these 14 

have to the issues that we're dealing with here today. 15 

MS. NOVOA:  Your Honor, I think it was raised precisely by 16 

Counsel before.  They contested the fact that the Employer ran 17 

an anti-union campaign.  I think these go to the fact that it 18 

did have a position on the Union and that position was 19 

negative.   20 

MR. SIEGEL:  And if I may speak to that if necessary, I 21 

mean the whole thrust of this case is the allegations that 22 

these workers were fired based on this organizing campaign 23 

because the Employer was anti-union.  So this goes to whether 24 

or not that's true.  And the Employer actually just testified 25 
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and denied that he wasn't even sure if they communicated to a 1 

consultant whether or not they were anti-union.  So it goes to 2 

that disputed issue. 3 

MR. ALBERT:  Well, I'm sorry.  The fact that this employer 4 

obviously did not want to have a union in its midst doesn't 5 

have any connection to whether these four individuals found 6 

asleep at the same time were terminated for unlawful reasons. 7 

JUDGE TRACY:  So you know, I'm going to overrule the 8 

objection with regard to both of these documents because they 9 

go to, you know, the animus that they're -- that General 10 

Counsel and the Charging Party are trying to show that existed.  11 

And obviously your argument is going to be that it was simply 12 

educational material.  So in that regard, General Counsel's 13 

Exhibits 11(a) through (e) and 12(a) through (e) are admitted 14 

into evidence. 15 

(General Counsel Exhibit Numbers 11(a) through (e) and 12(a) 16 

through (e) Received into Evidence) 17 

MR. ALBERT:  Actually, Your Honor, so it's clear our 18 

argument is not that this is necessarily educational.  The 19 

argument is that -- 20 

JUDGE TRACY:  Okay. 21 

MR. ALBERT:  -- an employer can take a negative position 22 

on a union and still have legitimate reason to fire people who 23 

do bad things. 24 

JUDGE TRACY:  And that's very correct. 25 
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MR. ALBERT:  Okay. 1 

JUDGE TRACY:  Yeah.  All right, go ahead, please. 2 

MS. NOVOA:  Thank you, Your Honor. 3 

Q BY MS. NOVOA:  Mr. Treude, I just want to be clear that 4 

the documents that we entered as Exhibits GC-11(a) through (e) 5 

and 12(a) through (e) which they're the same just color copies, 6 

those documents were actually distributed to employees during 7 

the campaign; is that correct? 8 

A Correct. 9 

Q Mr. Treude, we had a clarification point on what SNF 10 

stands for earlier and I just wanted to clear up a couple of 11 

other shorthands with you.  What does DSD stand for? 12 

A Director of Staff Development. 13 

Q And DON? 14 

A Director of Nursing Services. 15 

Q And when you use DSM, what does that stand for? 16 

A Dietary Service Manager. 17 

Q And that's the same position as Director of Nutritional 18 

Services; is that correct? 19 

A Correct. 20 

Q And that's Ms. Teresa Gilman? 21 

A Correct.   22 

Q Mr. Treude, is there a copy of Joint Exhibit 1, the 23 

stipulations and the attached diagrams, up there?  I don't 24 

think so. 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

60 

A No.   1 

Q Let me get you a copy.  And, Mr. Treude, if you could turn 2 

to Joint Exhibit 3(b)?  Are you looking at it? 3 

A Yes. 4 

Q And did -- is this an accurate depiction of the layout of 5 

your facility? 6 

A Of the facility, yeah, an outline.  Correct. 7 

Q And if we're looking at this, can you point out for the 8 

record where your office is? 9 

A Yes.  Where the front entrance is and if you go over to 10 

your left and you see ADM, admin. 11 

Q So where it's labeled ADM, that's your office? 12 

A Correct. 13 

Q Okay.  And by this front entrance, can you describe what 14 

that looks like in real life? 15 

A Two sets of double doors -- 16 

MR. ALBERT:  Objection just because I don't know -- 17 

THE WITNESS:  -- to a covered patio. 18 

MR. ALBERT:  -- what your -- is vague and ambiguous, 19 

sorry. 20 

JUDGE TRACY:  It sounded like you started to answer that 21 

but, you know, I'll over -- I'll sustain the objection and if 22 

you could just perhaps clarify your question a little bit 23 

better? 24 

MS. NOVOA:  Yes, Your Honor. 25 
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Q BY MS. NOVOA:  Mr. Treude, there is a parking lot by that 1 

front entrance; is that correct? 2 

A A little ways out yes. 3 

Q And, Mr. Treude, I'm guessing as the administrator you 4 

have windows in your office; is that correct? 5 

A Correct. 6 

Q And at least one of these windows faces the parking lot; 7 

is that correct? 8 

A Correct. 9 

Q And, Mr. Treude, there's a rear entrance, correct? 10 

A Correct. 11 

Q Could you describe to us where that rear entrance is on 12 

this diagram? 13 

A So that would be between the word zone one and zone two. 14 

Q Okay.   15 

A Next to the beauty shop. 16 

Q Okay.  And is there a back parking lot at the facility as 17 

well? 18 

A Correct. 19 

Q And the station -- the diagram depicts or labels four 20 

stations, station one, two, three, and four.  Correct? 21 

A Correct. 22 

Q And each station has a -- what's labeled as nurse and then 23 

a number, correct?  For example, nurse one by station one. 24 

A Yes. 25 
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Q What is that area? 1 

A That's the nursing station. 2 

Q And to be clear the room numbers are preceded or reflect 3 

the station that they're in; is that correct? 4 

A Correct. 5 

Q So Station 4 rooms are preceded by a four and then two 6 

other digits, correct? 7 

A That long hallway is split up between station three and 8 

four. 9 

Q Which long hallway are you referring to? 10 

A The one that says station three and Station 4.   11 

Q Can you describe that a little more precisely for the 12 

record? 13 

A I believe some of the rooms on -- that go into station 14 

three, the Station 4 also oversees. 15 

Q So you're saying that some of these three like 311, 312, 16 

314, 315 may be in Station 4? 17 

A There's -- depending on which shift there's a middle nurse 18 

that I'm not sure what you're asking.  Those charts will be in 19 

station three. 20 

Q Okay. 21 

A So station -- the rooms that related to three would be in 22 

station three but we have a middle nurse that kind of manages 23 

between the middle hallway. 24 

Q Is she assigned to station three or Station 4? 25 
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A I don't recall offhand what the schedule is.  It varies.  1 

It's depending on what shift.   2 

Q Mr. Treude, Novato Healthcare Center was previously 3 

operated by County Villa Health Services, correct? 4 

A They were a management company. 5 

Q So they were previously managed by County Villa Health 6 

Services, correct? 7 

A Correct. 8 

Q Okay.  And do you sometimes refer to County Villa as CV, 9 

correct? 10 

A Correct. 11 

Q When did County Villa stop managing Novato Healthcare 12 

Center? 13 

A I don't know the specific date.  I'd guess or speculate I 14 

think it was March 2012.   15 

Q So you worked as the administrator under County Villa 16 

Health Services for a period of time; is that correct? 17 

A Correct. 18 

Q We've discussed a little bit about the labor consultants 19 

already.  These consultants led meetings with employees during 20 

shifts; is that correct? 21 

A Correct. 22 

Q And you directed employees to attend these meetings; is 23 

that correct? 24 

MR. ALBERT:  Objection.  You're asking whether he 25 
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personally did? 1 

MS. NOVOA:  Yes. 2 

JUDGE TRACY:  So I'll, I mean, I'm going to overrule the 3 

objection because it seemed -- well, if the witness is not sure 4 

he'll tell us what it is.  So go ahead and answer the question. 5 

THE WITNESS:  I don't recall if I personally directed 6 

people to go to those meetings.  The consultants were handling 7 

that.   8 

Q BY MS. NOVOA:  So your testimony is that you don't recall 9 

personally telling people there is a meeting you need to go? 10 

A At this point, yeah, I don't remember that. 11 

Q Respondent distributed some of the literature we've 12 

discussed to employees in person at times, correct? 13 

A Correct. 14 

Q And or left flyers in breakrooms, correct? 15 

A Correct. 16 

Q And you personally handed out flyers or information? 17 

A I did a couple of times, yeah. 18 

MR. ALBERT:  Thank you. 19 

MS. NOVOA:  Uh-huh.   20 

Q BY MS. NOVOA:  Mr. Treude, I've distributed two documents 21 

one marked General Counsel Exhibit 2 which is a 41-page 22 

document and another marked General Counsel Exhibit 3(a) 23 

through 3(c).  Do you recognize these documents, Mr. Treude?   24 

A Yes. 25 
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Q Mr. Treude, contained in the handbook in those pages in 1 

Exhibit 3 are the rules and policy that cover what breaks 2 

employees are entitled to and when they may take them, correct? 3 

A Yes, it appears that way. 4 

Q So for an eight hour shift an employee gets one 30-meal -- 5 

30-minute meal break, correct? 6 

MR. MIRRAFATI:  Objection, the document speaks for itself. 7 

MS. NOVOA:  Your Honor, I may ask questions to clarify and 8 

ensure that we all have the same understanding of what the 9 

document says. 10 

JUDGE TRACY:  All right, I mean, so you know, I'll 11 

overrule the objection but it does speak for itself.  So just 12 

to clarify perhaps. 13 

MR. SIEGEL:  May I be heard on this or I was just, I mean, 14 

I was just going to say I did not -- I don't know what she was 15 

intending but I understood the question to mean independent 16 

from the document whether it was his understanding that that 17 

were the rules at Novato Healthcare but -- and therefore, the 18 

document doesn't speak to what his understanding of the rules 19 

are. 20 

JUDGE TRACY:  Okay.   21 

MR. MIRRAFATI:  But the question was related to Exhibit 22 

3(a) so it was unclear. 23 

JUDGE TRACY:  Okay.  So let's just clear it up and, Ms. 24 

Novoa, go ahead, please. 25 
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Q BY MS. NOVOA:  Mr. Treude, what is your understanding of 1 

how many meal breaks an employee on an eight-hour shift may 2 

take at Novato? 3 

A On an eight-hour shift one meal break. 4 

Q And how long is that meal break? 5 

A Thirty minutes. 6 

Q Mr. Treude, what is your understanding of how many rest 7 

breaks an employee may take on an eight-hour shift at Novato? 8 

A I believe it's two. 9 

Q And how long is each of those breaks? 10 

A Ten minutes. 11 

Q According to the rules and policies in these documents, 12 

employees are required to clock in and out for their 30-minute 13 

breaks, correct? 14 

MR. MIRRAFATI:  Objection, vague as to which documents. 15 

JUDGE TRACY:  Okay.  So I'll sustain the objection.  If 16 

you could just refer to which exhibit, please? 17 

MS. NOVOA:  My understanding is that these documents 18 

encapsulate all of the policies and I just want to clarify that 19 

within all of these policies I have a series of questions as to 20 

what the requirements are within these policies. 21 

JUDGE TRACY:  So you're referring to General Counsel's 22 

Exhibit 3(a) through (c) and 2? 23 

MS. NOVOA:  Yes, that's correct. 24 

JUDGE TRACY:  Is that correct?  So just ask your question 25 
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specifying that those documents that you're referring to, 1 

please? 2 

Q BY MS. NOVOA:  Mr. Treude, in reference to General 3 

Counsel's Exhibit 2 and 3(a) through (c), according to the 4 

policies in those documents, employees are required to clock in 5 

and out for their 30-minute break, correct? 6 

A Correct. 7 

Q But isn't it true there's no rule or policy requiring 8 

employees to clock in and out for 10-minute breaks? 9 

A I don't believe so. 10 

Q And isn't it true there's no requirement that employees 11 

keep track of those 10-minute breaks in any other way? 12 

A I don't believe so offhand.   13 

Q And these policies apply to non-supervisory employees 14 

regardless of which shift they work, correct? 15 

A Can you repeat that? 16 

Q These policies apply to non-supervisory employees 17 

regardless of which shift they work, correct? 18 

A As far as this is related to supervisors, I'm -- 19 

Q To non-supervisory employees, Mr. Treude. 20 

A Yeah, I don't know if it's related for all or specifically 21 

non (sic) at this point.  I guess I don't really understand the 22 

question.   23 

Q For bargaining unit employees regardless of the shift they 24 

work, these are the policies that apply to them; is that 25 
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correct? 1 

A I believe it applies to everybody.   2 

Q And it applies to everyone regardless of which station 3 

they're assigned to, correct? 4 

A Correct. 5 

Q Mr. Treude, there's no policy in there, in those documents 6 

in General Counsel's Exhibit 2 and 3(a) through (c) that states 7 

only one employee per station can take their 30-minute break at 8 

a time, is there? 9 

A I'd have to read over these three.  I don't believe so. 10 

Q And there is no rule or policy in these documents, General 11 

Counsel 2 or 3(a) through (c) stating that only one employee 12 

per station can take their 10-minute at a time, is there? 13 

A I don't see it in these three.   14 

Q You can look through Exhibit 2 as well.   15 

A It doesn't appear. 16 

Q Are you aware of any other time in which Respondent 17 

communicated additional expectations regarding breaks to 18 

employees? 19 

A Can you repeat that, please?  I'm sorry. 20 

Q Were you aware of any other time that Respondent 21 

communication any other expectations regarding breaks to 22 

employees? 23 

MR. ALBERT:  Objection.  I'm not sure if Counsel if 24 

referring to a mass communication or a communication on a unit 25 
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by unit basis or a shift by shift basis.   1 

JUDGE TRACY:  So if you could just break down your 2 

question a bit? 3 

Q BY MS. NOVOA:  Mr. Treude, were any additional policies 4 

regarding break times every communicated to the four employees 5 

at issue? 6 

A I don't know offhand.  I mean, there's stuff during 7 

orientation.  There could be in-service directives -- 8 

Q So to your knowledge was any additional information 9 

besides what is encapsulated in these documents communicated to 10 

the four employees at issue? 11 

A I don't know offhand.  There could be training education 12 

that they might have attend (sic).  I don't keep track or -- 13 

MR. SIEGEL:  Your Honor, I would object to his 14 

responsive --  15 

THE WITNESS:  -- I don't really understand -- 16 

MR. SIEGEL:  -- as nonresponsive and ask you to have him 17 

answer the question.  He didn't -- the answer was to his 18 

knowledge and he either knows or doesn't know. 19 

MR. ALBERT:  Counsel, perhaps you could let him finish his 20 

answer before you object to it. 21 

JUDGE TRACY:  Yes, so he didn't finish his question.  So 22 

the -- you were still speaking there so go ahead. 23 

THE WITNESS:  Yeah, thank you. 24 

JUDGE TRACY:  Finish what you were saying. 25 
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THE WITNESS:  I -- there's a possibility that they 1 

provided -- that they received education and training over the 2 

years or the time period they've been there.  I don't know that 3 

offhand at this point in time. 4 

MR. SIEGEL:  Again, I would -- then I would restate the 5 

objection.  It's non-responsive and he's just providing 6 

speculation, it's possible which I appreciate, but I believe 7 

the General Counsel was asking if he knew, if he knows he knows 8 

and if he doesn't know, he doesn't know. 9 

MR. ALBERT:  Your Honor -- 10 

JUDGE TRACY:  I think though, let me just say this, you 11 

know.  I'm going to overrule the objection because he did 12 

answer.  I believe that he didn't know. 13 

Mr. Truede, is that correct? 14 

THE WITNESS:  Yeah.  I'm not sure, at this point, if 15 

they've -- I'm sure they attended in-services about no breaks 16 

and an orientation.  So that's the best answer I can give you 17 

at this point.  If you don't like it, I'm not, I don't, I'm 18 

sorry, I don't know what else to say at this point.  I'm trying 19 

to answer the questions the best way I can. 20 

MR. SIEGEL:  I understand that but now he seems to change.  21 

Now, he says "I'm sure" they have and that's different than 22 

saying it's possible, so. 23 

MR. ALBERT:  Your Honor, this individual is being asked 24 

whether four people who work on the night shift have been given 25 
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specific directions in addition to what's in their own 1 

policies.  Quite honestly it's an unfair question to begin with 2 

because how would he know. 3 

JUDGE TRACY:  Well, so what's happening though is -- okay.  4 

Here, this is what we're going to do.   5 

Ms. Novoa, if you could just ask a yes or no question of 6 

this witness of what your question is and do it that way. 7 

Q BY MS. NOVOA:  Mr. Truede, do you know personally whether 8 

these four employees definitely received additional 9 

communication regarding other policies applicable to them? 10 

A I -- 11 

MR. ALBERT:  On what topic? 12 

THE WITNESS:  I don't -- 13 

Q BY MS. NOVOA:  On break times. 14 

A I don't know offhand. 15 

Q But it is the Employer's position that employees couldn't 16 

take more, more than one employee couldn't take a 10-minute 17 

break at a time; is that correct? 18 

A Can you repeat that? 19 

Q It is the Employer's position that more than one employee 20 

couldn't take a 10-minute break at a time, correct? 21 

A It just, I think that's an inaccurate question.  It just 22 

depends on shift. 23 

Q Mr. Truede, for these particular employees, is it the 24 

Respondent's position that more than one employee could not 25 
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take a 10-minute break at a time? 1 

A And related to those, the four that you're talking about. 2 

Q The four discriminatees at issue. 3 

A Correct.  They shouldn't be taking ten minute -- you know, 4 

I'd have to look at the schedule.  I don't recall offhand.  5 

It's -- 6 

Q But Mr. Truede, there's no rules that we've discussed 7 

limiting their ability to take 10-minute breaks at the same 8 

time, is there? 9 

MR. ALBERT:  You mean -- I'm sorry.  Objection.  You mean 10 

a written rule? 11 

JUDGE TRACY:  So you know, again, I'm going to overrule 12 

the objection here.  Go ahead and ask your follow-up questions, 13 

Ms. Novoa. 14 

Q BY MS. NOVOA:  Mr. Truede, you testified that there's no 15 

policy in Exhibits 2(a) or 3(a) that state employees cannot 16 

take their 10-minute breaks at the same time, correct? 17 

A From what I reviewed, correct. 18 

Q And you also testified that you have no personal knowledge 19 

of these four employees being informed of any additional 20 

policies that applied to them regarding their breaks, correct? 21 

A I don't remember offhand, correct. 22 

Q And we'd asked a couple of questions so I just want to 23 

make sure it's clear on the record.  Your testimony was, 24 

however, that the Employer says your position is that employees 25 
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cannot take more than a 10-minute break at a, more than one 1 

employee on a 10-minute break at a time. 2 

MR. ALBERT:  Objection.  He's not said that. 3 

JUDGE TRACY:  So -- 4 

MR. ALBERT:  His comment was it depends on the shift. 5 

MS. NOVOA:  Your Honor, I can clarify the question. 6 

JUDGE TRACY:  Yes, so please clarify the question. 7 

Q BY MS. NOVOA:  Mr. Truede, your testimony was that these 8 

four employees could not take more than one 10-minute break at 9 

the same time. 10 

A I believe so.  For those four related, yes, working in the 11 

same station, they should be staggering breaks.  I think the 12 

question was originally asked employees in general, so when I'm 13 

running 90 employees on day shift, some are going to take a 14 

break at the same time. 15 

Q Mr. Truede, when Teresa Gilman first reported to you what 16 

she had allegedly seen on October 7th, she said it was about 17 

4:10 a.m., correct? 18 

A I don't remember the exact time.  I believe she came in at 19 

around 3:50 and started doing her rounds about ten minutes 20 

after that. 21 

Q Mr. Truede, I've handed you a document marked General 22 

Counsel Exhibit 17.  It's a three-page document.  That's your 23 

email address at that first unredacted from line; is that 24 

correct? 25 
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A Correct. 1 

Q And do you recall sending this email on Wednesday, October 2 

7th at 9 a.m.? 3 

A Not offhand but. 4 

Q But it came from your email, correct? 5 

A Correct. 6 

Q And it has your email signature on it, correct? 7 

A Correct. 8 

Q I'd like to direct your attention to the last sentence on 9 

that first paragraph, "My DSM said it was about 4:10 a.m."  10 

It's on the first page, Mr. Truede. 11 

A Yeah, I see that. 12 

Q Is that an accurate reflection of what you wrote in the 13 

email? 14 

A If I wrote this?  Yes, I'm not sure exactly what I'm 15 

retaining (sic) to the 4:10 a.m. 16 

Q This email is communicating the events of what happened to 17 

Josh Sable; is that correct, including describing the times at 18 

which things happened. 19 

A Yes. 20 

Q Including the times at which things were reported, 21 

correct? 22 

A Yeah, those are rough times, correct. 23 

MS. NOVOA:  I'd like to move General Counsel Exhibit 17 24 

into the record. 25 
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JUDGE TRACY:  Any objections? 1 

MR. ALBERT:  None. 2 

JUDGE TRACY:  Okay.  So General Counsel's Exhibit 17 is 3 

admitted into evidence. 4 

(General Counsel Exhibit Number 17 Received into Evidence) 5 

Q BY MS. NOVOA:  Mr. Truede, you exchanged several emails 6 

over the course of October 9th through 11th regarding the 7 

investigation; is that correct?  With your attorneys; is that 8 

correct? 9 

A Are you referring to Exhibit 17 or? 10 

Q No, I'm referring in general. 11 

A I'm not certain offhand. 12 

Q You consulted with your attorneys regarding this -- 13 

A I consulted with Josh Sable who's our HR consultant. 14 

Q Is it your testimony that you did not consult with outside 15 

counsel? 16 

A I think outside counsel was involved.  I don't know if 17 

necessarily I was getting their advice or opinion. 18 

Q And outside counsel is Mr. Richard Albert? 19 

A Correct. 20 

Q Mr. Truede, isn't it true that Carina Hunt was also cc'd 21 

on these email exchanges? 22 

A She could have been.  I'm not sure, exactly. 23 

Q Mr. Truede, you made the decision to terminate these four 24 

employees over the weekend of October 10th and 11th; is that 25 
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correct? 1 

A I believe so, correct. 2 

Q And Mr. Truede, part of the investigation included an 3 

email from Miss -- or excuse me -- a picture that Ms. Gilman 4 

took; is that correct? 5 

A Correct. 6 

Q And that picture was texted to you? 7 

A I believe so.  I believe she texted it to me then I sent 8 

it to my email. 9 

Q Mr. Truede, if you turn to page 2 of -- no.  My apologies, 10 

that is not the one I meant to refer you to. 11 

MR. ALBERT:  Before we go on, I'm sorry, could we just go 12 

off the record for a second? 13 

JUDGE TRACY:  Let's go ahead and go off the record. 14 

(Off the record at 11:39 a.m.) 15 

MS. NOVOA:  It's been brought to my attention, Your Honor, 16 

that before -- 17 

JUDGE TRACY:  So hold on. 18 

MS. NOVOA:  Oh -- Your Honor, it's been brought to my 19 

attention that moving the record into Exhibit 17 into evidence, 20 

I did not clarify what the redactions are at the top.  I 21 

received these documents early this morning from counsel.  I 22 

had requested that they bring copies of the emails themselves.  23 

Unfortunately, they did not have access to a printer so we 24 

agreed to use the email forwards I received from them, having 25 
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redacted any information -- 1 

MR. ALBERT:  That's correct. 2 

JUDGE TRACY:  That's fine. 3 

Q BY MS. NOVOA:  Mr. Truede, I believe that your earlier 4 

testimony was that Ms. Gilman texted you the picture and you 5 

forwarded it to your email; is that correct? 6 

A I believe that's how it happened.  Correct. 7 

MS. NOVOA:  Could we go off the record for just a moment, 8 

Your Honor? 9 

JUDGE TRACY:  Let's go off the record. 10 

(Off the record at 11:41 a.m.) 11 

JUDGE TRACY:  Okay.  Go ahead. 12 

MS. NOVOA:  Your Honor, we've reached a stipulation that 13 

the image file named for the picture taken by Ms. Gilman is IMG 14 

underscore 2375.jpg. 15 

Q BY MS. NOVOA:  Mr. Truede, this is an email from, sent 16 

from your email account; is that correct? 17 

A I'm not sure the above text but -- 18 

Q Just the -- 19 

A -- there's from administrator at Novato. 20 

Q Yes, from the administrator. 21 

A Correct. 22 

Q Okay.  And this email was sent at 5:54 p.m. on the 7th, 23 

correct? 24 

A Correct. 25 
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Q And the recipients on that -- Carina Hunt, Khanh Tran, 1 

Jose Salgado, Sherwood Cox -- those are all your labor 2 

consultants; correct? 3 

A They were their outside consultants, correct. 4 

Q And the subject is, in all capitalized letters, good 5 

morning, correct? 6 

A Correct. 7 

Q And attached to that exhibit or this email, excuse me, was 8 

IMG underscore 2375.jpg, correct? 9 

A Correct. 10 

MS. NOVOA:  And this document has the same issue with the 11 

redacted portion on the top.  And I would like to move this 12 

exhibit into evidence. 13 

JUDGE TRACY:  Any objections? 14 

MR. ALBERT:  No. 15 

JUDGE TRACY:  All right.  So General Counsel's Exhibit 16 16 

is admitted into evidence. 17 

(General Counsel Exhibit Number 16 Received into Evidence) 18 

Q BY MS. NOVOA:  Mr. Truede, why did you send this email to 19 

the consultant? 20 

A Just because, I guess, I was in shock and wanted to share 21 

it. 22 

Q This was the matter of an ongoing investigation into 23 

employee discipline, correct?  24 

A Was it a what? 25 
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Q It was the subject matter of an investigation into 1 

employee discipline, correct? 2 

A Yeah, I guess you can say that so it was -- yes, correct. 3 

Q Mr. Truede, isn't it true that employees sometimes nap or 4 

rest their eyes during their breaks? 5 

MR. ALBERT:  Objection.  Which breaks? 6 

MS. NOVOA:  Any breaks, yeah. 7 

MR. ALBERT:  Well, I think -- objection.  We need to 8 

separate meal and rest breaks.  9 

JUDGE TRACY:  All right.  So I'm going to sustain the 10 

objection.  If you can break down the question, please. 11 

Q BY MS. NOVOA:  Mr. Truede, isn't it true that employees 12 

sometimes nap or rest their eyes during their lunch break? 13 

A Some -- can you say that again?  Sometimes -- 14 

Q Nap. 15 

A Or nap.   16 

JUDGE TRACY:  Well, repeat the question, please. 17 

Q BY MS. NOVOA:  Isn't it true that employees sometimes nap 18 

or rest their eyes during their 30-minute meal breaks? 19 

A They're allowed to rest or nap on their 30-minute meal 20 

break. 21 

Q And isn't it true that employees may nap or rest their 22 

eyes during their 10-minute breaks? 23 

A I am not sure about that one.  From what I know it's their 24 

meal break. 25 
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Q Mr. Truede, how do you know that there's a difference 1 

between what employees may do on their lunch break and their 2 

10-minute break? 3 

A I guess if it's their break, they can do whatever they 4 

want. 5 

Q So your testimony is that they could take a nap or rest 6 

during that 10-minute break? 7 

A Either in the breakroom or in their car. 8 

Q Your -- my question was -- 9 

A Correct. 10 

Q -- whether or not they could take a nap or rest their eyes 11 

during their 10-minute break. 12 

A Correct. 13 

Q Okay.  And Mr. Truede, you've personally told employees 14 

that that's okay that they can do that during their breaks; is 15 

that correct? 16 

A I believe so in education or meetings that they can rest 17 

on their breaks -- 18 

MR. ALBERT: Again --  19 

THE WITNESS:  -- either in the breakroom or in their car 20 

off work premises. 21 

Q BY MS. NOVOA:  So your answer to my question was -- 22 

A That was my answer, that whole thing. 23 

Q Okay.  And Mr. Truede, you were aware that the week before 24 

October 7th, the activities director had seen employees asleep 25 
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at work around 3 a.m., correct? 1 

A No. 2 

Q I'd like to direct your attention to General Counsel 3 

Exhibit 17.  On the first page, the last line before your 4 

signature.  "My activity director just told me she saw some 5 

staff last week around 3 a.m. but that could be during their 6 

break time, as well." 7 

A Okay.  I stand corrected. 8 

Q Novato Healthcare didn't suspend the employees that the 9 

activities director observed, did they? 10 

A No, I don't believe so. 11 

Q And Novato didn't do any sort of investigation into 12 

whether or not those employees, observed by the activities 13 

director, were on their breaks, did it? 14 

A From what I recall, I'm not sure offhand, I don't know if 15 

the DON did or I don't know if the activity director gave any 16 

specifics or not. 17 

Q Mr. Truede, you previously had testified that all 18 

documents responsive to investigations into sleeping were 19 

produced; is that correct? 20 

A Correct, yeah.     21 

Q Okay.  22 

A From my knowledge, correct. 23 

Q No documents were produced in response to any other 24 

investigation; is that correct? 25 
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A I don't think so. 1 

Q So Mr. Truede, General Counsel Exhibit 4, which we had 2 

previously discussed as the investigation summary from 2009. 3 

A Okay. 4 

Q That investigation started with a picture, too, right? 5 

A Yes, I believe so. 6 

Q And the employee in that case had her head down at the 7 

desk at the nurse's station too, right? 8 

A From what I'm reading and I can remember, yes. 9 

Q And Respondent interviewed that employee, correct? 10 

A I don't remember if I personally interviewed her. 11 

Q Respondent. 12 

A Yes, the facility, yes. 13 

Q And the Respondent also interviewed other employees on the 14 

night shift, correct? 15 

A I believe so. 16 

Q And isn't it true that the employee in the picture was not 17 

suspended during this investigation? 18 

A I, I don't recall offhand.  I would believe she would've 19 

been. 20 

MS. NOVOA:  Your Honor, no documents were produced 21 

reflecting a suspension at that point.  If Respondent believes 22 

that they exist, I would ask that they be produced now. 23 

THE WITNESS:  I mean whatever -- 24 

JUDGE TRACY:  So -- 25 
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THE WITNESS:  Whatever was there -- 1 

JUDGE TRACY:  Hold on.  I'm -- 2 

THE WITNESS:  I'm sorry. 3 

JUDGE TRACY:  I'm still talking.  Okay?  Ms. Novoa, please 4 

ask the question that, you know, again he's the custodian and 5 

he's testifying to all of this whether something regarding this 6 

GC Exhibit 4 exists.  7 

Q BY MS. NOVOA:  Mr. Truede, you conducted a search for all 8 

disciplines related to sleeping on the job, correct? 9 

A Correct. 10 

Q And you did not produce a document reflecting any 11 

discipline issues related to this 2009 investigation, correct? 12 

A I don't know offhand.  Whatever was in the files.  I'm not 13 

sure if hers is in there or not.  If there was something in her 14 

file related to discipline or suspension, it would've been 15 

produced. 16 

Q Mr. Truede, do you actually remember any discipline issued 17 

in this case, the 2009 investigation? 18 

A I thought she was suspended and an investigation. 19 

Q This summary does not reflect any sort of suspension, does 20 

it? 21 

A It doesn't appear on there. 22 

Q Mr. Truede, just to be clear, the conclusion of this 23 

investigation does not reflect any discipline issued, correct?  24 

Conclusion section on page 2? 25 
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A Correct. 1 

Q Okay.  And the plan of action section on page 3 doesn't 2 

reference any suspension, correct? 3 

A Correct. 4 

Q Or any other sort of disciplinary action, correct? 5 

A Correct. 6 

Q And isn't it true if that if there had been discipline, it 7 

would've been reflected somewhere in this investigation 8 

summary? 9 

A Yes. 10 

Q And I'd like to refer you to General Counsel Exhibit 17, 11 

the first page. 12 

A Uh-huh. 13 

Q Past practice.  I assume you refer to past practice on 14 

page 1 about halfway through the page? 15 

A Correct, correct.  It's a typo. 16 

Q Okay.  And you described what the past practice was 17 

including giving an in-service and telling employees that it 18 

was fine to take a nap on their break; is that correct? 19 

A Correct. 20 

Q And this is your past practice in regard to allegations of 21 

employees sleeping on the job, correct? 22 

MR. ALBERT:  Objection.  Not sleeping on the job, sleeping 23 

on breaks. 24 

JUDGE TRACY:  So if you could just -- I'm going to sustain 25 
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the objection -- clarify the question. 1 

MS. NOVOA:  Yes, Your Honor. 2 

Q BY MS. NOVOA:  This is in regard to allegations that 3 

employees were asleep, correct? 4 

A In this email. 5 

Q You're referring to your past practice regarding 6 

allegations of employees being asleep, correct? 7 

A Correct. 8 

JUDGE TRACY:  And what is CV here referring to? 9 

THE WITNESS:  Country Villa. 10 

JUDGE TRACY:  Okay.  Thank you. 11 

MR. ALBERT:  Could we take a quick break? 12 

MR. SIEGEL:  Yeah, go ahead.  Yes. 13 

JUDGE TRACY:  Well, so let's go off the record.   14 

How much longer do you have with this witness? 15 

(Off the record at 11:59 a.m.) 16 

JUDGE TRACY:  Go ahead, please. 17 

Q BY MS. NOVOA:  Mr. Truede, what exactly was your role in 18 

the decision to discharge these employees? 19 

A My role is the administrator.  20 

Q So you were the final decision-maker, correct? 21 

A Yes. 22 

Q And you were the last one to evaluate whether they had 23 

violated any rules and policies? 24 

A The last one? 25 
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Q The final decision-maker, correct? 1 

A Sure, yes. 2 

Q And in determining whether they had violated any, whether 3 

it merited discharge you had to consider all of the rules and 4 

policies, correct? 5 

A Correct. 6 

Q And it's your position that the Employer discharged these 7 

employees because they were all asleep at the same time, 8 

correct? 9 

A Correct.  They were all sleeping at the same time, off 10 

break, all four on the same station, that are taking care of 11 

42-plus elderly patients.  That's pretty much gross misconduct. 12 

Q So specifically you're saying it's because all four 13 

employees were asleep at the same time, correct? 14 

A That's part of it, correct. 15 

Q Okay.  And because you say that all four employees, excuse 16 

me, none of the four employees were on their break; is that 17 

correct? 18 

A Correct. 19 

Q And because all four employees were at the same station? 20 

A Correct. 21 

Q Would changing any one of these have changed the decision? 22 

A Changing any one? 23 

Q If any one of these facts that you described were 24 

different, would that have changed the situation? 25 
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A I don't know offhand.  We went through the investigation 1 

and did the interviews and the conclusion was to terminate.  2 

I'm not going to speculate on any different factors. 3 

Q If one of the employees had been on their break, would you 4 

have terminated that employee? 5 

A If they were on their break?  No. 6 

Q And is it your position that because they were all four 7 

asleep at the same time it added to the seriousness of the 8 

infraction? 9 

A Partly.  I mean one person sleeping, attendant sleeping 10 

off break with pillows and their feet up is serious.  And then 11 

you have four?  Sure, that compounds it.  I mean it's shocking. 12 

Q So you decided to terminate them right away because it was 13 

so shocking, correct? 14 

A We went through the process of suspension and 15 

investigation. 16 

Q So your first thought was to suspend them; is that 17 

correct? 18 

A Correct.  That's typically, in most situation -- in an 19 

investigation, typically, we suspend. 20 

Q Mr. Truede, I've distributed a document identified as 21 

General Counsel Exhibit 19.  It is a three-page document.  I'd 22 

like to refer you to page 1 of the document at the bottom.  23 

It's an email sent from Administrator at Novatohc.com. 24 

Mr. Truede, isn't it true that in this email you discuss 25 
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other options beside suspension? 1 

A I was seeking advice from Josh. 2 

Q So isn't it true that your first reaction was not to 3 

suspend the employees? 4 

A No, I would have since my past practice in all the 5 

companies I've worked for. 6 

Q Mr. Truede, I'll again point out the document suggests 7 

other options first; isn't that true? 8 

MR. ALBERT:  Objection.  He's answered the question 9 

already. 10 

JUDGE TRACY:  Well, I'm going to overrule the objection.  11 

This is 611(c), essential questioning.   12 

So go ahead and answer the question, please. 13 

THE WITNESS:  Yes, as I -- 14 

MR. MIRRAFATI:  I'm sorry, Your Honor.  I don't think it's 15 

611(c) anymore.  Now we're talking about his personal knowledge 16 

not with respect to the company as a whole, is it? 17 

JUDGE TRACY:  Well, no.  I mean he's still testifying as 18 

an adverse witness. 19 

MR. MIRRAFATI:  Okay. 20 

JUDGE TRACY:  This is still the questioning that began 21 

this, essentially this whole, his questioning, so.  Like I 22 

said, I overrule the objection. 23 

Go ahead and answer the question, please. 24 

THE WITNESS:  As I stated, I was getting advice from Josh, 25 
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our HR consultant.  My mind was already made up to suspend. 1 

Q BY MS. NOVOA:  But you don't say that in your email, do 2 

you? 3 

A I think later I did. 4 

Q Where? 5 

A My past practice as admin regional at all companies has 6 

been to suspend, investigate. 7 

Q And then I'll point out the last sentence.  "So should I 8 

suspend all and investigate?"  Isn't that -- 9 

A It was getting advice.  Yeah, sure. 10 

MS. NOVOA:  Your Honor, there are a couple of outstanding 11 

exhibits I'd like to move in including Exhibit 19. 12 

JUDGE TRACY:  So any objections to General Counsel Exhibit 13 

19? 14 

MR. ALBERT:  No, none. 15 

JUDGE TRACY:  Okay.  Go ahead. 16 

MS. NOVOA:  And a bit of housekeeping.  Exhibits 2 and 3, 17 

as well. 18 

JUDGE TRACY:  Any objections? 19 

MR. ALBERT:  No.  No, that's fine. 20 

JUDGE TRACY:  Okay.  So General Counsel's Exhibit 2, 3(a) 21 

through (c) and 19 are admitted into evidence. 22 

(General Counsel Exhibit Number 2, 3(a) through (c) and 19 23 

Received into Evidence) 24 

Q BY MS. NOVOA:  Mr. Truede, do you have any recollection of 25 
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anyone telling you that they communicated any additional break 1 

time policies to employees? 2 

A Say that again.  Do I have any -- 3 

Q Do you have any specific recollection of another manager 4 

or supervisor communicating additional break time policies to 5 

these four employees? 6 

A It's the same answer I gave you last time.  I'm not sure 7 

at -- 8 

Q So you have no specific recollection? 9 

A At this point, no. 10 

Q Mr. Truede, the labor consultants you hired, specifically 11 

Ms. Hunt, was she there to assist in disciplinary matters? 12 

A No. 13 

Q Was the purpose of the consultants exclusively with regard 14 

to these education meetings or opportunities for employees? 15 

A Yes. 16 

Q And with regard to the Employer's campaign during the 17 

election period? 18 

A Yes. 19 

Q So if this was the only purpose for the consultants, why 20 

would they need to see the photo? 21 

A I, again, like I mentioned earlier, I was just kind of 22 

shocked that four people were sleeping on a shift and I shared 23 

it with them. 24 

Q And this was an immediate shock? 25 
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A Yeah.  It still is. 1 

Q Okay. 2 

A Actually, this whole process -- 3 

Q Can I -- 4 

A -- where you think it's allowable -- 5 

Q Excuse me, Mister -- 6 

MR. ALBERT:  Please let him -- 7 

THE WITNESS:  I mean you-all think it's allowable -- 8 

JUDGE TRACY:  So -- 9 

THE WITNESS:  -- for people to sleep -- 10 

JUDGE TRACY:  Please. 11 

MR. SIEGEL:  I'd object to nonresponsive.  I mean he can't 12 

just continue to answer -- 13 

JUDGE TRACY:  First -- 14 

MR. SIEGEL:  I'm sorry.   15 

JUDGE TRACY:  Let me intervene here.  Okay?  I've been 16 

pretty patient about this but what I'm noticing is that there 17 

is a lot of cross talking going on and that is not allowed. 18 

Also, as the witness, you need to please just ask the 19 

question answered (sic) of you.  The attorneys for Respondent 20 

will, if they feel needed, will have a chance, as well.  Okay? 21 

THE WITNESS:  Sorry.  It's my first time. 22 

JUDGE TRACY:  I understand it's frustrating but this is 23 

the process.  Okay? 24 

In all of that, I've even lost what the question or what 25 
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all started this.  But we really do need to wait until one 1 

another finishes talking whether it be the witness or the 2 

attorneys because, also, the transcript gets terrifically 3 

messed up. 4 

So, Ms. Novoa, if you could just please start again with 5 

what your question was and if there are objections, I'm sure 6 

that they will be raised.  Okay? 7 

MS. NOVOA:  Yes, Your Honor. 8 

Q BY MS. NOVOA:  Mr. Truede, you described forwarding this 9 

picture out of shock, correct? 10 

A Correct. 11 

Q And it was an immediate shock when you received this 12 

picture, correct? 13 

A Correct. 14 

Q But you forwarded this picture to the employees nearly 12 15 

hours, or to the consultants nearly 12 hours after receiving 16 

it, correct? 17 

A It appears that way. 18 

MS. NOVOA:  Your Honor, I have no further questions at 19 

this time. 20 

JUDGE TRACY:  All right.  Go ahead, please. 21 

MR. SIEGEL:  I was just saying maybe I can -- I can try to 22 

keep it relatively short. 23 

JUDGE TRACY:  Okay. 24 

MR. SIEGEL:  I'm just going to pick up where we left off 25 
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with that question right there. 1 

DIRECT EXAMINATION 2 

Q BY MR. SIEGEL:  Why, out of shock, was your instinct with 3 

this photo to forward it to labor consultants hired to run a 4 

Union education campaign? 5 

A Just to share what was going on.  I don't really have a 6 

specific answer.  Just out of shock, like I mentioned earlier. 7 

Q Could it have been that you thought this might play into 8 

the Union education campaign? 9 

A No. 10 

Q Are you aware that the photo of these workers was posted 11 

around the facility after it was taken? 12 

A Yes, correct.  And when I found out, I took them down. 13 

Q Do you have any idea who put them up? 14 

A No, I don't. 15 

Q Did you have any concern forwarding the photo to people 16 

who had nothing to do with the disciplinary process that it 17 

might happen that the photo fell into the wrong hands? 18 

A No.  I did it as a reaction because, like I said, I was in 19 

shock and still am.  And it was a reaction. 20 

Q You consider disciplinary proceedings, though, to be 21 

confidential matters between an employer and employee who is 22 

the subject of a discipline, correct? 23 

A Say that again. 24 

Q If an employee is being considered for discipline, 25 
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wouldn't you consider it to be a confidential matter between 1 

the Respondent and those employees that are, potentially, being 2 

subject to discipline? 3 

A Correct. 4 

Q So wasn't it inappropriate, then, to forward information 5 

that's subject of a disciplinary administration to someone who 6 

did not fall into one of those two categories? 7 

A I'm not sure how to answer that.  That's, you know, a 8 

judgment call. 9 

Q Well, I'm asking you for your judgment. 10 

A I don't know. 11 

Q You explained what you considered to be the reasons for 12 

the termination.  And I think the reasons -- I broke them down 13 

into three reasons, you know.  One, that employees, multiple 14 

employees were sleeping at the same time; two, that they were 15 

doing so off their break; and three, that it was all four at 16 

the same station.  Is that an accurate summary? 17 

A Correct. 18 

Q Were there any other reasons? 19 

A No, that pretty much sums it up.  I mean. 20 

Q Okay.  So those are the reasons.  Now, did you feel that 21 

you were going to terminate these employees -- well, first of 22 

all, let me ask you this.  It was your final decision to 23 

terminate these employees, correct? 24 

A Correct. 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

95 

Q Were others involved in the process have different 1 

opinions as to the level of discipline that should be given to 2 

these employees? 3 

A The only other one involved was Josh. 4 

Q Okay.  And what was Josh's opinion as to the level of 5 

discipline that should be given? 6 

A To terminate. 7 

Q And did Josh -- who supplied the underlying factual 8 

information to Josh Stable (sic) about this, about what had 9 

happened? 10 

A I did. 11 

Q Okay.  So everything then, he didn't know anything beyond 12 

what you knew. 13 

MR. ALBERT:  Objection.  Mister -- 14 

THE WITNESS:  I don't know what -- 15 

MR. ALBERT:  Objection. 16 

THE WITNESS:  I'm sorry. 17 

MR. ALBERT:  Mr. Truede has no basis to testify about what 18 

Mr. Sable did or didn't know. 19 

MR. SIEGEL:  I can rephrase the question. 20 

JUDGE TRACY:  Yes.  Please rephrase the question.  And let 21 

me, let me also say --   22 

THE WITNESS:  I'm sorry. 23 

JUDGE TRACY:  You're fine but what -- and also make sure 24 

that you wait and if there's an objection just kind of stop. 25 
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THE WITNESS:  I can -- 1 

JUDGE TRACY:  Okay?  All right.  Go ahead. 2 

Q BY MR. SIEGEL:  To your knowledge, did anyone else, to 3 

your knowledge, did anyone else supply information to Mr. Sable 4 

that you did not also privy to? 5 

A No, I think I provided all the appropriate information for 6 

the investigation. 7 

Q So just, when you're making a disciplinary decision 8 

regarding an employee and you find that they have broken a rule 9 

of the Employer, is one consideration typically, whether or not 10 

you believe the employees were knowledgeable of the rule that 11 

was allegedly broken? 12 

A Correct.  That's part of the investigation and reviewing 13 

their file, the policy and procedures they signed off on, 14 

orientation, in-services, correct. 15 

Q Okay.  So normally, as a general matter, if an employee is 16 

found to not been informed of the rule -- strike that. 17 

If you don't have knowledge that an employee has been 18 

informed of the rule that was allegedly broken then that may be 19 

a reason to issue a lower level of discipline than if they had 20 

been informed of the rule. 21 

A Yes, it could be.  I mean you take all that in 22 

consideration during the investigation process. 23 

Q And you were the final decision-maker on the discipline. 24 

A On this, with these four?  Is that what you're asking? 25 
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Q Yes. 1 

A Yes, I believe I've asked that three or four times, yes. 2 

Q Okay.  And did you review any records of in-services that 3 

would have informed you about whether or not these employees 4 

were knowledgeable of rules besides those identified in General 5 

Counsel Exhibit 2 or General Counsel Exhibit 3(a)?   6 

A I don't recall offhand if we reviewed all their in-service 7 

records.  Their files were reviewed.  And so, I'm not sure if 8 

all their in-service records were reviewed.   9 

Q Okay.  As you sit here today, isn't it true that you don't 10 

recall seeing any in-service records that indicated they were 11 

knowledgeable of any meal and break rules other than what's 12 

encapsulated in GC Exhibit 2 and 3(a)?   13 

A Yeah, I don't remember offhand.  Sorry, I think I've said 14 

that several times as well.   15 

Q When you were considering the discipline of these four 16 

individuals, did you give -- did you communicate with anyone 17 

else about the possibility that this could be viewed as 18 

motivated by anti-union animus?   19 

A Did I?   20 

Q Did you communicate with anyone else about the possibility 21 

this could be considered retaliatory?   22 

A I think Rick might have, but I didn't.   23 

Q I don't want to ask you any -- I don't ask you about any 24 

communications with your attorney.   25 
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A Okay.   1 

Q Other than in communications with outside counsel?   2 

A No, I don't think so.  I really didn't care.  I mean it 3 

was --  4 

Q I just --  5 

MR. ALBERT:  Objection.  Please let him finish his answer.   6 

MR. SIEGEL:  I thought he was finished and he had answered 7 

something.   8 

MR. ALBERT:  He was still speaking when you interrupted 9 

him yet again.   10 

JUDGE TRACY:  Okay.  Go ahead, if you were still talking.   11 

THE WITNESS:  The terminations were based on what I had 12 

mentioned with those three areas had nothing to do if there was 13 

a campaign or no campaign or union or not union.   14 

MR. SIEGEL:  I would move to strike that last response as 15 

nonresponsive to my question.   16 

JUDGE TRACY:  Okay.  Well, I'm going to overrule your 17 

motion there.  You know, go ahead and just ask the question 18 

again or move on from –- on to the next question, please.   19 

MR. SIEGEL:  Okay.  No, I was just -- I was just asking if 20 

besides in communications with counsel, if he just -- if he had 21 

discussed with anyone else at the facility that potentially 22 

this could be -- these terminations could be viewed as 23 

retaliatory or these employee's union activity?   24 

THE WITNESS:  No, I don't believe so.   25 
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Q BY MR. SIEGEL:  Did you discuss -- and do you recall -- 1 

let me ask that broader -- do you recall discussing with anyone 2 

else besides counsel that the -- the timing of these 3 

terminations so close to the Union election?   4 

A I don't recall.  I don't think so.   5 

Q Would you consider –- excuse me -- refresh my memory.   6 

(Counsel confer)  7 

Q BY MR. SIEGEL:  Is it your recollection that the election 8 

where the Union -- where their members were -- excuse me -- at 9 

the election where the employees were going to decide whether 10 

to join NUHW was on the 14th of October, 2015?   11 

A That's when the election was?   12 

Q Yes.   13 

A I believe so.  It was -- I'm not specific of the date.  I 14 

believe it was the 14th or 15th.   15 

Q Okay.  Well, let me put it this way.  Do you recall that 16 

the election was only a few days after you decided to 17 

termination these employees?   18 

A Yeah.  It didn't really matter, but yeah.   19 

Q Again, I just asked you to answer my question.   20 

A Okay, sorry.   21 

Q I mean I'm sure your counsel ask you those types of 22 

questions and elicit those responses.  Because it was so close 23 

to the election, was there -- would you state that there was a 24 

heightened degree of activity, both pro-union, anti-union, at 25 
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the facility at that time in the week before the election?   1 

A A heightened --  2 

Q I can give examples, if it would make it easier.  Was 3 

there an increase in, say leafleting, in and around the 4 

facility related to the election because it was only less than 5 

a week away?   6 

A No.  I think it was pretty much the same flow of 7 

information given to the staff.   8 

Q Okay.  So, throughout the entire, let's say the month 9 

before the election, it was the same level of leafleting, both, 10 

you know, pro-union, anti-union, at the facility?   11 

A Well, I don't know if it's pro or anti, but it was the 12 

same pace and information we were getting.   13 

Q I'm –- okay.  I think it was my question that was bad.  I 14 

don't mean to ask about anti-union activity or education or 15 

pro-union -- just as distinct from pro-union education 16 

activity.  I'm just saying, generally, was there a lot of 17 

education and campaigning going on at the facility in the 18 

previous week, both on the pro-union side and anti-union side?   19 

A Yes, I think it was about the same throughout the 20 

campaign.   21 

Q And would you consider that to be a high level of activity 22 

on both sides?   23 

MR. MIRRAFATI:  Objection.  Asked and answered many times.   24 

JUDGE TRACY:  So, I'm going to -- well, I'm going to 25 
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sustain the objection.   1 

Q BY MR. SIEGEL:  I guess what I'm really trying to get 2 

at -- I'll get right to the question -- is given the amount of 3 

union activity that -- with the amount of campaigning activity 4 

that was going on at the facility at that time and the election 5 

was only three days away and that you were firing four 6 

bargaining unit employees, your testimony is still that you 7 

don't believe that you communicated with anybody else about how 8 

this might --  9 

MR. MIRRAFATI:  Objection.  Argumentative.   10 

JUDGE TRACY:  So, he hasn't finished his question.   11 

MR. MIRRAFATI:  It's going to be argumentative.   12 

JUDGE TRACY:  So you can -- yeah -- so wait for the 13 

question.  Finish the question.   14 

MR. SIEGEL:  Okay.   15 

Q BY MR. SIEGEL:  Is your testimony still that you don't 16 

recall communicating with anyone other than outside counsel 17 

about how these terminations may be perceived as anti-union?   18 

MR. MIRRAFATI:  Objection.  Argumentative.   19 

JUDGE TRACY:  All right.  So again, due to the nature of 20 

the questioning, as he is an adverse witness, I'm going to 21 

overrule the objection.   22 

Go ahead and answer the question, please.   23 

THE WITNESS:  Yes.  From what I can remember it's with 24 

outside counsel and Josh.   25 
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Q BY MR. SIEGEL:  So, Josh.  So you did just -- okay.  Well, 1 

okay, so that you -- I think that you're changing your 2 

testimony a little from before, not intentionally perhaps -- 3 

but so you did discuss with Josh the possibility that this 4 

could be viewed as retaliatory?   5 

A No, I don't think I specifically did.  I, again, believe 6 

it was brought up by Rick, which I tried to explain earlier, 7 

then you interrupted me, and all that went back and forth.  So, 8 

I, again, didn't care.   9 

Q Okay.   10 

A So, I didn't -- it wasn't something I brought forward to 11 

Josh or to Rick.  It was simply this is -- its business and we 12 

need to do what's right, and that's the decision and what was 13 

made.  It didn't -- I did not care if there was a campaign 14 

going on -- as I mentioned before -- or if it's a day before 15 

the election or three days or union or no union. 16 

Q Yeah.   17 

MR. SIEGEL:  Again, I would just ask to strike that last 18 

testimony as nonresponsive.  I was asking him about the content 19 

of discussions, not why he would or would not have had 20 

discussions.   21 

JUDGE TRACY:  Well, okay.  So here, I think that you've 22 

covered this area, because part of it, it sounds like to me, 23 

that it's a lot of it is attorney/client privilege, which you 24 

rightfully told him that he doesn't need to discuss.   25 
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And I'm going to let you know also that you -- if it's 1 

anything to do with your conversations with your attorneys in 2 

this matter that you're not to discuss it.  And so that's where 3 

kind of the -- it seems as though the difficulty that you're 4 

having with answering this.   5 

So, and I'm just going to do this.  I mean part of it, it 6 

seems as though there is also this conversation perhaps that 7 

occurred with somebody else, so focus your questioning then on 8 

this conversation -- not with the attorney -- and clarify it 9 

with him.  He can answer -- he can -- he has an answer if he 10 

doesn't know.   11 

MR. SIEGEL:  Okay.  And I tried to before, Your Honor, and 12 

I'm sorry if it wasn't clear.  It's my understand --  13 

JUDGE TRACY:  Well, I guess what I'm saying --  14 

MR. SIEGEL:  Okay.   15 

JUDGE TRACY:  -- is you keep wanting to strike his answer, 16 

but his answer is what it is.  So, clarify the question.  And 17 

if we can't do this in the next couple questions, then just 18 

move on from it.   19 

MR. SIEGEL:  Okay, I understand.   20 

Q BY MR. SIEGEL:  Joshua Sable, he was not acting as your 21 

attorney at this time, was he?   22 

A No, he's HR consultant, as I mentioned earlier.   23 

Q Okay.  I'm asking you about conversations with Mr. Sable.  24 

Did you discuss -- regardless of who initiated the 25 
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conversations -- the possibility that these terminations of 1 

these four employees be considered retaliatory with Mr. Sable?   2 

A I don't recall at this point.   3 

Q Okay.  That's fine.  4 

(Counsel confer)  5 

Q BY MR. SIEGEL:  You testified much earlier in your 6 

testimony that sometimes documents that are in an employee's 7 

personnel file also may be copied and put into some type of a 8 

safety file, or a file where you information about incidents 9 

related to safety, is that correct?   10 

A No.   11 

Q Okay.  Was there -- isn't there -- I think I'm just not 12 

remembering this correctly -- wasn't there some other type of 13 

file their employee personnel records might be copied into?   14 

A No, not employee records.   15 

Q Well, incident records?   16 

A If it's related to a reportable event.   17 

Q Okay.  If it's related to a reportable event, it would be 18 

placed into what type of file?   19 

A Just a separate file.   20 

Q Okay.  Is that a file -- it's required to be kept by a 21 

government agency?   22 

A No, it's just a separate file of the event that's reported 23 

to the Department of Health or ombudsman, police.   24 

Q Okay.  And how do you determine what type of record is to 25 
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be put in that file?   1 

A It would be any reportable event outlined in city, state, 2 

county, government, federal rights.   3 

Q Are you required to put anything in that -- put things in 4 

that file of an incident where you believe the safety of 5 

residents has been compromised?   6 

A If it's a reportable offense.   7 

Q Okay.  And some of those reportable offenses may be 8 

because a safety of a resident has been compromised?   9 

A If it's a reportable offense.   10 

Q Okay.  I'm just asking to characterize some of these 11 

reportable offenses.  Some of them, in your -– and to your 12 

knowledge, are some events reportable because they have to do 13 

with safety concerns?   14 

A There's a difference between a safety concern and an 15 

actual outcome.   16 

Q Okay.  But it is true that nothing to do with the 17 

incidents of these employees sleeping at night was put into 18 

this particular file?   19 

A As a reportable event?   20 

Q Yes.   21 

A No.   22 

Q Okay.  The -- just remind me because -- the position of 23 

the woman who took the photograph and saw these employees?   24 

A Excuse me.  Dietary service manager.   25 
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Q She is a manager?   1 

A Correct, dietary service manager.   2 

Q Okay.  Did she receive any discipline as a result of this 3 

incident?   4 

A The dietary service manager?   5 

Q Yeah.   6 

A Discipline for?   7 

Q I'm just asking if she received any discipline.   8 

A I don't think so.   9 

Q Did she receive any counseling as a result of this 10 

incident?   11 

A I'm not sure.   12 

Q To your knowledge?   13 

A To my knowledge.   14 

Q To your knowledge -- you don't have any knowledge if she 15 

received any kind of counseling with this incident?   16 

A I don't remember offhand.   17 

Q Okay.  Now, is it the employer's position that it 18 

potentially compromised the safety of residents for these four 19 

employees, who were all on the same shift, to be sleeping for 20 

an extended period of time, at least from when this manager 21 

first saw them sleeping until the last time she saw them?   22 

A I'm sorry, I don't understand the question.   23 

Q Okay.  Is the employer's position that all four -- these 24 

four employees allegedly sleeping from -- for an extended 25 
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period of time that lasted until at least when this manager 1 

first saw them until the end, was -- potentially compromised 2 

the safety of the residents?   3 

A Correct.   4 

Q Okay.  And it's true that this manager didn't, at any 5 

point in time, wake these employees up, correct?   6 

A From my understanding, I don't think she woke them up.   7 

Q Okay.  And you testified that there wasn't any of 8 

counseling or discipline to her for anything, right?   9 

A I don't know about anything, but related to your last 10 

question in this incident, I don't think there is.   11 

Q Okay.  If you could, looking back now, that she should 12 

have been counseled because perhaps it would have been more 13 

appropriate to wake them up because it was such an egregious 14 

safety violation?   15 

A I can't speculate on that right now.   16 

Q But nothing actually -- she was never actually counseled 17 

about that?   18 

MR. ALBERT:  Objection.  Asked and answered.   19 

MR. SIEGEL:  If -- I'm sorry.   20 

JUDGE TRACY:  Go ahead.  I mean this is in response to his 21 

objection.   22 

MR. SIEGEL:  Okay.  I'll just move on then.  Okay.   23 

JUDGE TRACY:  All right.  Go ahead.  24 

(Counsel confer) 25 
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Q BY MR. SIEGEL:  Now, since this particular incident, have 1 

there been any written modifications to the employee handbook 2 

or the meal and rest period policy?   3 

A I don't believe so.   4 

Q Okay.  And again, just to be clear, there's nothing in 5 

these policies regarding multiple employees taking breaks at 6 

the same time?   7 

A In those policies, from what I read, correct.   8 

Q And it's your understanding that one of the reasons these 9 

employers were terminated was because they did that?   10 

MR. ALBERT:  Objection.  Did what?  I'm missing that.   11 

MR. SIEGEL:  Had multiple employees taking breaks at the 12 

same time, sleeping at the time.   13 

JUDGE TRACY:  All right.  Go ahead.   14 

THE WITNESS:  Because they were sleeping at the same time 15 

off break.   16 

Q BY MR. SIEGEL:  So, is it your position -- and maybe I'm 17 

just not being clear -- that if they were all sleeping at the 18 

same time but they were on break -- all of them sleeping at the 19 

same time, that would have been okay, because I thought you 20 

testified to something different earlier.   21 

A No, that still probably wouldn't have been okay because no 22 

one's covering the floor.   23 

Q Okay.  But there are no modifications to the employee 24 

handbook or the meal and rest period to reflect that policy?   25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

109 

A As I mentioned before, I don't believe so.   1 

Q All right.  I just want to get just one last series of 2 

questions.  I think that you testified earlier that the 3 

employer's position with regard to the organizing campaign was 4 

that they thought it was not a good idea for the employees?   5 

A Correct.   6 

Q Okay.  And you also testified that you didn't 7 

communicate -- you don't recall communicating to the hired 8 

labor consultants that position of the employer?   9 

A Correct.  I don't recall they were hired to provide 10 

education training, as I mentioned before.   11 

Q Okay.  How much money did Novato pay these consults for 12 

their work?   13 

MR. ALBERT:  Objection.  Irrelevant.   14 

MR. SIEGEL:  I'll -- I can explain.  I mean I think it 15 

goes to his credibility.  If the employer was paying these 16 

people oodles of money to educate employees and the employer's 17 

position was anti-union, then it goes to his credibility for 18 

implying that they didn't communicate what their position was 19 

to these consultants.   20 

MR. ALBERT:  And that has nothing to do with how much 21 

money they were paid.   22 

JUDGE TRACY:  So, I'm going to sustain the objection.   23 

MR. SIEGEL:  Okay.  Well, I won't ask the amount.  24 

Q BY MR. SIEGEL:  Would you characterize the amount of money 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

110 

that was paid to these labor consultants to run this campaign 1 

as significant?   2 

MR. ALBERT:  Same objection.   3 

JUDGE TRACY:  So again, I'm going to sustain the 4 

objection.   5 

Q BY MR. SIEGEL:  We stipulated earlier, I believe, that 6 

there were at least five people on the team of these labor 7 

consultants who ran this education program in the facility, is 8 

that correct?   9 

A Correct.   10 

Q Okay.  And how many -- and employees -- to your knowledge, 11 

employees attended education meetings during their shifts.  At 12 

least some employees were permitted to attend education 13 

meetings during their shifts?   14 

A Can you re-ask the question?   15 

Q Were employees -- I thought you testified some employees 16 

were permitted to attend these union education meetings during 17 

their shifts?   18 

A Correct.   19 

Q Okay.  How many employees do you think attended?  Did you 20 

keep track of what percentage of the bargaining unit attended 21 

these meetings?   22 

A I don't remember.   23 

Q Do you have any recollection if it was more than 50 24 

percent of the bargaining unit employees?   25 
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A No.   1 

Q Did you make any effort to make sure that at least all the 2 

bargaining unit employees had the opportunity to attend these 3 

meetings if they wanted to?   4 

A Me, personally?  I don't think I did.  They were scheduled 5 

at different times for them to attend.   6 

Q How many different meetings did -- how many meetings were 7 

there, approximately?   8 

A I have no idea.   9 

Q More than five?   10 

A I really don't know.   11 

Q More than ten?   12 

A I don't know a number, sorry.   13 

Q More than 100?  Can you give me a range?   14 

A No, I can't.   15 

Q So, you don't -- so you don't know if there was one -- 16 

what about more than one meeting?   17 

A Yeah, I believe there was more than one.   18 

Q Were there less than 100 meetings?   19 

A I'm not going to speculate.  I don't know.   20 

Q Okay.  So somewhere between one and perhaps more than 100 21 

meetings is the -- I'm just trying to understand the scope of 22 

this education campaign.   23 

A Yeah, I'm sorry, I can't give you a number.  I don't know.   24 

Q Okay.  Do you recall the -- if we have the -- if time "X" 25 
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is the day of the voting on the election, how many -- when did 1 

the hiring of the consultants start?  Was it a month before the 2 

vote?  Was it two months, two weeks?   3 

A As I mentioned earlier when she was questioning me, I 4 

think it was around September, beginning of September.   5 

Q Okay.  So that was about a month and a half then?   6 

A Time frame, yes.   7 

Q Okay.  So they -- and did they run their campaign for the 8 

month and a half up until the date of the election?   9 

A Pretty much, yes.   10 

Q Did they -- how -- did they regularly have education 11 

meetings with employees throughout that time period?   12 

A Yeah, well, I mean, because that's the time period there 13 

was the campaign.   14 

Q Okay.   15 

A So, I don't know how many during that time period.   16 

Q Did the number of meetings increase the closer you got to 17 

the election?   18 

A No.  As I mentioned before, it was all pretty much the 19 

same pace.   20 

Q Okay.  So -- and you don't know if there were one 21 

meeting -- just one meeting per week or one meeting every other 22 

week?   23 

A No, I don't.   24 

Q Okay.  And there are five employees -- so there were 25 
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five -- there were at least five consultants that were working 1 

on this education campaign.  They conducted meetings for a 2 

month and a half at the facility.  I'm not saying every day.  3 

I'm saying through a month and a half time period.  Were they 4 

also -- did you hire them to create the fliers that were 5 

identified earlier?   6 

A Yes, I believe so.   7 

Q Okay.  Were they in charge of putting those fliers 8 

throughout the facility?   9 

A Yeah.  And managers helped --   10 

Q Okay.   11 

A -- educate and pass them out and talk to staff.   12 

Q Okay.  And you also said that managers were given 13 

assignments to go to particular shifts to educate employees 14 

related to the campaign?   15 

A I said they signed up, correct.   16 

Q Okay.  And was that coordinated at all with these outside 17 

consultants?   18 

A Correct.   19 

Q Okay.  Yet there's all this activity that these outside 20 

consultants did related to the campaign, but there was no 21 

effort that you know of to communicate to them what the 22 

employer's position was on unionization?   23 

A Communicate -- I'm sorry?   24 

Q There was no -- there was all these activities and conduct 25 
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that we've just talked about, but to your knowledge, the 1 

employer's position that unionization was a bad idea for 2 

employees was never communicated to these outside consultants?   3 

MR. ALBERT:  Objection.  Never communicated by who?   4 

MR. SIEGEL:  To his -- 5 

Q BY MR. SIEGEL:  Either by you to anyone else who was part 6 

of the management, that you know of?   7 

A No.  As I mentioned before, I don't know.  They were hired 8 

to run a campaign, and a campaign is a difference of one side 9 

verses the other, so it's what they were hired to do.   10 

Q Well, that confused me because you said they were hired to 11 

do a campaign.   12 

A Correct.   13 

Q That it's one side or another, but I thought your 14 

testimony was they were hired just to education workers and not 15 

take a position?   16 

A I don't think they took a position.  I think they were 17 

simply there to educate.   18 

Q Okay.  So they were hired and there's two -- there are two 19 

sides, like you said.  But they weren't hired to take a pro- or 20 

anti-union position, even though that was the employer's 21 

position was that it was a bad idea for the workers?   22 

A Correct, I don't think so.   23 

Q Okay.  And you were in charge of hiring them?   24 

A They were recommended.   25 
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Q You made the decision to hire them?   1 

A Partly.   2 

Q You thought it was a good idea to hire them?   3 

A Me, personally?  You know, my personal opinion doesn't 4 

matter in this.  5 

Q Okay.  Well, then I won't -- okay.  All right.  Do you 6 

know if any employees since these incidents still sleep -- or 7 

not still, maybe they never did before -- sleep on their 8 

breaks?   9 

MR. ALBERT:  Which breaks?  I'm sorry.  Objection.  Which 10 

breaks are we talking about?  11 

MR. SIEGEL:  Sleep on their rest breaks.   12 

Q BY MR. SIEGEL:  Do you know if employees still sleep on 13 

their rest breaks?  Or do you know -- let me start again.  14 

Since the termination of these employees, do you know of any -- 15 

do you know if employees are sleeping on their rest breaks 16 

every now and again?   17 

A No.   18 

Q Do you know if employees -- if multiple employees are 19 

sleeping on their rest breaks together since then, since the 20 

termination?   21 

A No, I don't believe I've been told anything.   22 

Q Okay.  Did you tell -- did you instruct any managers to 23 

tell you if they saw employees sleeping on their rest breaks?   24 

A No.   25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

116 

Q So you didn't tell them either that that was permitted or 1 

not permitted, since these people were -- employees were 2 

terminated?  You haven't had conversations with managers about 3 

it?   4 

A No, I don't believe I did.  It's pretty common sense to 5 

not sleep on work time.   6 

Q But I think your testimony earlier was that regardless of 7 

work time or not, multiple employees shouldn't take -– 8 

shouldn't be sleeping at the same time, even if they're on 9 

their breaks, is that correct?   10 

A Say that again?   11 

Q Multiple employees on the same shift shouldn't be sleeping 12 

at the same time, even if they're on their breaks?  Is that 13 

your position or not?   14 

A Multiple employees shouldn't be sleeping --  15 

Q At the same time if they're on the same shift?   16 

A If they're on the same shift and on a break?   17 

Q Yeah.   18 

A No, I didn't say that.  I said it depended on the shift, I 19 

believe.   20 

Q Okay.  The night shift?   21 

A I mean you're putting words into my mouth.  So what -- how 22 

I'm going to answer is that I don't -- you know -- so people's 23 

breaks have to be staggered.  So, there's, you know, more 24 

people on day shift than there are on our night shift.  I don't 25 
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know how else to answer your question. 1 

(Counsel confer)  2 

Q BY MR. SIEGEL:  But again, just to confirm, there's no 3 

written policy that breaks be scattered?   4 

MR. ALBERT:  Objection.  This has been asked and answered 5 

many times.   6 

MR. SIEGEL:  I'll withdraw the question.   7 

JUDGE TRACY:  Okay.   8 

MR. SIEGEL:  Okay.  I have no more -- no further 9 

questions.   10 

JUDGE TRACY:  All right.  So, Mr. Albert, would you like 11 

to question him at this point or save him for later or do a 12 

combination?   13 

MR. ALBERT:  Can we confer for a second?   14 

JUDGE TRACY:  Okay.   15 

JUDGE TRACY:  Let's go off the record. 16 

(Off the record at 1:06 p.m.)   17 

JUDGE TRACY:  Okay.  Go ahead, please.   18 

MR. ALBERT:  We will recall Mr. Treude during our case in 19 

chief.   20 

JUDGE TRACY:  Okay.  All right. So, go ahead.  Thank you 21 

very much.  And just don't discuss your testimony until after 22 

the close of the hearing.   23 

THE WITNESS:  Okay.   24 

JUDGE TRACY:  That you'll be in here, so.   25 
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THE WITNESS:  Okay.   1 

JUDGE TRACY:  All right.  Thank you.  So let's go off the 2 

record. 3 

(Off the record at 1:09 p.m.)   4 

JUDGE TRACY:  All right.  So Ms. Novoa, if you can call 5 

your next witness?   6 

MS. NOVOA:  Counsel for the General Counsel calls Rolando 7 

Bernales.   8 

JUDGE TRACY:  Okay.  And I understand that he'll be 9 

testifying with the use of an interrupter today?   10 

MS. NOVOA:  That's correct, Your Honor.   11 

JUDGE TRACY:  Okay.  And that is Tagalog?   12 

MS. NOVOA:  Yes, Your Honor.   13 

JUDGE TRACY:  All right.  So, first -- and then the 14 

interrupter, what's your name again for the record?   15 

MR. ALBERT:  Dante, D-A-N-T-E.  Ramirez.   16 

JUDGE TRACY:  Okay.  All right.  If you could go ahead and 17 

raise your right hand? 18 

(Interpreter sworn)   19 

JUDGE TRACY:  Okay.  Thank you.   20 

THE INTERPRETER:  Thank you.   21 

JUDGE TRACY:  So, what we'll do is we'll just have you --  22 

THE INTERPRETER:  Consecutive, yeah.  23 

JUDGE TRACY:  Yeah.   24 

THE INTERPRETER:  Yeah, sure. 25 
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JUDGE TRACY:  Whatever way you feel most comfortable is --  1 

MR. ALBERT:  I'll wait for your questions.  Then I'll 2 

translate to him the answers in Tagalog, then answer him in 3 

English.   4 

JUDGE TRACY:  Okay.  And is everybody okay with that 5 

process?  That's what he's most comfortable with, Mr. Ramirez.   6 

MR. ALBERT:  Yeah.   7 

JUDGE TRACY:  Okay.  So, what's his name -- Bernales?  If 8 

you could stand, please?  And go ahead and raise your right 9 

hand, okay? 10 

Whereupon, 11 

ROLANDO BERNALES 12 

having been duly sworn, was called as a witness herein and was 13 

examined and testified, by and through an interpreter as 14 

follows:   15 

JUDGE TRACY:  All right.  Thank you.  Go ahead and have a 16 

seat. 17 

THE INTERPRETER:  Thank you.   18 

JUDGE TRACY:  All right.  And so, go ahead and state your 19 

name for the record.   20 

THE WITNESS:  I am Rolando Bernales.   21 

JUDGE TRACY:  Okay.  Ms. Novoa, go ahead, please. 22 

DIRECT EXAMINATION   23 

Q BY MS. NOVOA:  Mr. Bernales, are you familiar with Novato 24 

Healthcare Center?   25 
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A Yes, I am.   1 

Q Did you ever work for Novato Healthcare Center?   2 

A Yes, I did.   3 

Q When did you work for Novato Healthcare Center?   4 

A I worked there on July 29 of 2009.   5 

Q Is that when you started working there?   6 

A Yes, it was.   7 

Q And when did you stop working there?   8 

A Last October the 15th, 2015, when I was discharged.   9 

Q And what was your position at Novato Healthcare?   10 

A I am a CNA, Certified Nursing Assistant.   11 

Q Did you ever hold any other positions at Novato 12 

Healthcare?   13 

A None, other than that.   14 

Q What shift did you work at the time of your discharge?   15 

A It was 11:00 p.m. to 7:00 a.m.   16 

Q And was that called the night shift?   17 

A Yes, it is.   18 

Q And how long had you worked on the night shift?   19 

A Around four years.   20 

Q What were your duties as a CNA?   21 

A I take care of the patients.  I get their vital signs.  I 22 

change diapers, and I ask them what they need.   23 

Q How many patients were you responsible for per night?   24 

A That depends.  There are only two of us CNAs, so we had to 25 
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take care of 20 to 21.  If there are three of us, it's around 1 

15 to 16.   2 

Q Okay.  How did patients notify you they needed something?   3 

A They used a call light.   4 

MS. NOVOA:  And I'll let the record reflect the witness 5 

was gesturing with his thumb.   6 

Q BY MS. NOVOA:  Mr. Bernales, can you describe what a call 7 

light is?   8 

A There's a button that they click, and then there's a sound 9 

connected to the nurse's station.   10 

Q Okay.   11 

A And there's also a light blinking at the station.   12 

Q Who is it that presses the button?   13 

A The patient.   14 

Q And to clarify, there -- where are the lights?   15 

A It's near the door and there's a light over it.   16 

Q Okay.  And did you state that there was also a light at 17 

the nurse's station?   18 

A Yes, there is.   19 

Q And besides the light, is there anything else that happens 20 

to -- when that button is pressed?   21 

A It sounds.   22 

Q Is it a quiet sound?   23 

A It's a loud sound.   24 

Q About how big is the light outside the room?   25 
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A You mean the light go into the room?   1 

Q The call light that lights up outside of the room, how big 2 

is it?   3 

A You mean the one that they press?   4 

Q When they press it and you stated that a light would turn 5 

on outside the room, how large is that light outside?   6 

A He's gesturing it's almost two-by-two.   7 

Q Two inches by two inches?   8 

A Yes.   9 

Q Okay.  And at the nurse's station, how big is the light 10 

that turns on there?   11 

A It's pretty small.  They have a series of small lights 12 

there -- numbers of the room that conflict with the light.   13 

Q Okay.  So the light corresponding to the room number that 14 

the button has been pressed is the light that turns on?   15 

A Yes. 16 

Q Okay.  Mr. Bernales, how many -- we have some testimony 17 

that employees receive a thirty minute break and up to two ten 18 

minute breaks on an eight-hour shift, is that correct?   19 

A Yes.   20 

Q Did you have to clock in and out for your 30 minute 21 

breaks?   22 

A Yes, you do click.  And I clock in, and after 30 minutes, 23 

and you do.   24 

Q And did you have to clock in and out for your ten minute 25 
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breaks?   1 

A No, I didn't have to.   2 

Q Okay.  And where is it that you would -- where's the 3 

timeclock that you would use?   4 

A There are two of them.  One is near the office and one is 5 

near the kitchen.   6 

Q And which timeclock would you use, Mr. Bernales?   7 

A The one that's closer to the kitchen because we were 8 

nearby.   9 

Q Okay.  Which station were you assigned to?   10 

A What do you mean?   11 

Q Which work station were you assigned to while you -- when 12 

you were discharged?   13 

A Station 4.   14 

Q Okay.  And where was station 4 in relation to the kitchen?   15 

A If you enter from the back, you pass through the kitchen, 16 

but you turn to left, that's the station 4.   17 

Q Mr. Bernales, did you usually take your 30 minute break at 18 

the same time every day?   19 

A Yes.   20 

Q And what time was that?   21 

A 3:30 a.m. to 4:00 a.m.   22 

Q Mr. Bernales, have you heard of the National Union of 23 

Healthcare Workers?   24 

A Yes.   25 
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Q Okay.  When did you first hear about -- I'm going to refer 1 

to that as the Union.  When did you first hear about the Union?   2 

A Sometime the month of August of last year.   3 

Q How did you first hear about it?   4 

A Through my co-workers.   5 

Q Did you attend any meetings led by the Union?   6 

A Yes, I did.   7 

Q About how many?   8 

A If I remember, it's around two or three times.   9 

Q Where were these meetings?   10 

A It was at the houses of my co-workers.   11 

Q Do you recall signing anything regarding union 12 

representation?   13 

A None.   14 

Q Do you recall signing a form about wanting to be 15 

represented by the Union?   16 

A Oh, I remember, yes.   17 

Q Where did you sign this form?   18 

A What exactly is the form?   19 

Q The form that we just talked about.  You said you 20 

remembered signing a form about wanting to be represented by 21 

the Union.   22 

A The facility parking area, the facility of Novato 23 

Healthcare Center.   24 

Q And Mr. Bernales, my understanding is that there are two 25 
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parking areas at the facility.  Which parking area are you 1 

talking about?   2 

A On the fourth one.   3 

Q And do you remember what time it was?   4 

A It's around -- after my shift, around 7:00.   5 

Q Who asked you to sign this?   6 

A Once a coworker of mine named Lea Sabelino.   7 

Q Mr. Bernales, are you aware that on September 16 the Union 8 

filed a petition with the National Labor Relations Board to 9 

have an election to represent the employees at Novato?   10 

A Yes.   11 

Q Around that time, did you take any other actions to 12 

support the Union?   13 

A Yes.   14 

Q What did you do?   15 

A I ordered a lanyard.  I had the button of the Union.   16 

Q Mr. Bernales, on the witness stand there is an exhibit 17 

marked GC Exhibit A through D.   18 

JUDGE TRACY:  It should be right there.   19 

THE INTERPRETER:  This one?   20 

JUDGE TRACY:  Which number again?   21 

MS. NOVOA:  14.   22 

JUDGE TRACY:  14.  At the bottom there.  Is that it, 14?   23 

MS. NOVOA:  Yes.  That's the correct exhibit.   24 

THE INTERPRETER:  14?  Yeah. 25 
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MS. NOVOA:  Okay, yeah, that's the one.   1 

Q BY MS. NOVOA:  Mr. Bernales, you mentioned wearing a union 2 

lanyard.  If you look at Exhibit 14(a), that front page, is 3 

that what your lanyard looked like?   4 

A Yes, it is.   5 

Q How would you wear this lanyard?   6 

A I wear it over my uniform so it's on display.   7 

Q Okay.  And in this picture, is this actually your lanyard?   8 

A Yes, my name is right there too.   9 

Q Okay.  In this picture there's a pin on the lanyard, 10 

correct?   11 

A Yes, I see.   12 

Q Is that how you would wear the pin?   13 

A Yes.   14 

Q How often would you wear the lanyard and the pin?   15 

A Since they gave it to me, I used to wear it all the time, 16 

but there are times when I take it off.   17 

Q Do you remember where you got the button and lanyard from?   18 

A The first time they had a meeting with the Union, Richard 19 

Draper gave it to me.   20 

Q Gave you which?   21 

A The button.   22 

Q And do you recall when you got the lanyard?   23 

A We got the pin first and the lanyard came later.  It came 24 

much later.   25 
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Q Okay.  And how did you get the lanyard?   1 

A Lea, a co-worker, gave it to me.   2 

Q Did you wear anything else besides this lanyard and 3 

button?   4 

A I have several buttons.  Sometimes I use all of them 5 

together on my uniform.   6 

Q Okay.  If you were wearing an extra button, where would 7 

you wear it?   8 

A On the left side of my uniform.   9 

MS. NOVOA:  And let the record reflect the witness is 10 

gesturing onto his left chest, that he would wear his button on 11 

his left chest.  12 

Q BY MS. NOVOA:  Mr. Bernales, how many days a week did you 13 

work?   14 

A Four days, actually.   15 

Q Okay.  And of those four days per week, how many times 16 

would you wear your lanyard and button to work?   17 

A Sometimes several times.  Sometimes if I forget, I don't 18 

have it.   19 

Q Did you wear it most days?   20 

A Yes, I did.   21 

Q Do you recall doing anything else to help the Union around 22 

this time?   23 

A I have.   24 

Q What else did you do?   25 
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A I get pamphlets from my coworkers, new pamphlets.  New 1 

union pamphlets from my co-workers from time to time.   2 

Q Did I understand, you said union pamphlets to your 3 

co-workers, is that correct?   4 

A Those are pamphlets that came from the Union.   5 

Q Okay.  How many times did you hand out pamphlets?   6 

A I remember only once.   7 

Q Okay.  Do you remember what month that was in?   8 

A In September of last year. 9 

Q Do you remember what time of day it was? 10 

A No, I don't. 11 

Q Do you remember whether it was before or after your shift? 12 

A Before I work on my shift. 13 

Q And where did you distribute theses flyers? 14 

A At the back part near the parking area. 15 

Q And to whom did you distribute these flyers? 16 

A To the coworkers of mine in the p.m. shift, because 17 

they're about to go home. 18 

Q Prior to the Union petition, did you typically see members 19 

of Novato's management team at the facility during the hours of 20 

11:00 to 4:00 a.m.? 21 

A What time do you want me to -- 22 

Q From -- before the Union petition and during the hours of 23 

11:00 to 4:00 a.m. -- 11:00 p.m. to 4:00 a.m. 24 

A When it first started, the Union, we occasionally saw 25 
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them.  They going around the facility. 1 

Q And to clarify, that was when the Union started?  Was that 2 

your testimony? 3 

A Yes. 4 

Q And before the Union started, you did not see them going 5 

around.  Is that correct?  6 

A I never did. 7 

Q Mr. Bernales, are you aware there was a representation 8 

election held on October 14th and 15th, 2015? 9 

A Yes. 10 

Q Do you remember the last shift you worked at Novato 11 

Healthcare, the night of October 6th to the morning of October 12 

7th? 13 

A Yes. 14 

Q Okay.  Do you remember who you worked with that night? 15 

A Yes. 16 

Q Who did you work with? 17 

A My co-worker that night was that night was the LVN, Arlene 18 

Brown.  My associate aid, Lea Sabelino and Metellus Narvius. 19 

THE INTERPRETER:  Sounds French. 20 

Q BY MS. NOVOA:  And you referred to Lea Sabelino.  Is her 21 

name also Angel Lea Sabelino? 22 

A Angel Lea, right. 23 

Q Did you take your 30 minute break that day? 24 

A Yes, once. 25 
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Q Okay.  When did you take your 30 minute break that day? 1 

A From 3:30 a.m. to 4:00 a.m. 2 

Q Did you take any breaks after your 30 minute break that 3 

day? 4 

A I did not. 5 

Q Where did you take your break that day? 6 

A At the back of the nurse's station. 7 

Q Why did you take your break at the back of the nurse's 8 

station that night? 9 

A Because the break room is dirty and messy.  That's the 10 

reason. 11 

Q What did you do when you were at the -- what did you do 12 

during your break? 13 

A I sat there and just relaxed and I tried to close my eyes, 14 

but I wasn't sleeping. 15 

MR. ALBERT:  If I can just ask for clarification.  Are we 16 

talking about the one meal break that he's testified he took? 17 

JUDGE TRACY:  Yeah, so -- 18 

MR. ALBERT:  Okay. 19 

JUDGE TRACY:  If that's an objection in a way of 20 

clarification -- 21 

MR. ALBERT:  It's a clarification. 22 

JUDGE TRACY:  -- I would sustain it, because I too was 23 

wondering which break.  So if you can just clarify for this 24 

record what break -- 25 
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MS. NOVOA:  Yes, Your Honor. 1 

JUDGE TRACY:  -- we're talking about. 2 

Q BY MS. NOVOA:  And Mr. Bernales, what did you do during 3 

your 30 minute break? 4 

A I sat there at the back.  I was resting.  Then I close my 5 

eyes sometimes, but I can't do some -- because I hear the call 6 

light. 7 

Q And do you remember what time you clocked back in after 8 

your break that day? 9 

A Around 4:00 a.m. 10 

Q Did you have any patients to attend to after your 30 11 

minute break? 12 

THE INTERPRETER:  What's that, counsel? 13 

Q BY MS. NOVOA:  Did you have any patients to attend to 14 

after your 30 minute break? 15 

A I was on break.  Of course I had a patient, because I had 16 

to go back. 17 

Q Do you remember where the patient was you were helping? 18 

A If I remember, yes. 19 

Q Where was the room? 20 

A Room number 11. 21 

Q And there should be an exhibit up there called Joint 22 

Exhibit 3(b). 23 

THE INTERPRETER:  Where's 3(b)?  I can't see. 24 

JUDGE TRACY:  It's probably here, but you'll have to find 25 
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it for them.  It should be here, because the other witness 1 

testified to it. 2 

Q BY MS. NOVOA:  Mr. Bernales, can you point out where room 3 

number 11 is?  Is it the room that's labeled 411? 4 

A Yes. 5 

Q Do you recall what you were doing for the patient at that 6 

time? 7 

A When I came back, that was right about the time that the 8 

patient did a call light. 9 

Q And what was it that the patient need your help with at 10 

that time? 11 

A It was a change of diaper. 12 

Q Did you see any of your coworkers taking a break around 13 

this time, after your 30 minute break? 14 

A When I went back, yes.  I saw Arlene. 15 

Q And where did you see Arlene? 16 

A Inside the nurse's station.  She was writing something. 17 

Q And did you talk to Arlene at that time? 18 

A When I was about to answer the call light, Arlene call me, 19 

"Take care of the call light.  I'm going to get my break in ten 20 

minutes." 21 

MR. ALBERT:  I missed that. 22 

JUDGE TRACY:  So go ahead.  What's your -- 23 

MR. ALBERT:  I just didn't hear what he said.  That's all. 24 

JUDGE TRACY:  Oh, okay.  Are you able to repeat what you 25 
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just said? 1 

THE INTERPRETER:  Sure.  I -- she told me, "Take care of 2 

the call light.  And I'm going to get on my break in ten 3 

minutes." Arlene said -- when I was about to enter the room, 4 

Arlene called me over.  She told me to take care of whatever 5 

call lights there are, because I'm going to take my ten minute 6 

break. 7 

Q BY MS. NOVOA:  Arlene was going to take her ten minute 8 

break? 9 

A Yes. 10 

Q Did you see any of your other coworkers around this time? 11 

A Yes. 12 

Q Who did you see? 13 

A Angel Lea was there, too.  She was writing something.  And 14 

also Metellus was sitting nearby in the nurse's station. 15 

Q Where was it that Angel was?  Mr. Bernales, where was it 16 

that you saw angel working on some paperwork? 17 

A She was writing. 18 

Q Where? 19 

A Right at the table inside the nurse's station. 20 

Q Okay.  And I'm not sure -- 21 

A She was beside Arlene. 22 

Q Okay.  And I'm not sure if I understood where you said 23 

where Metellus was. 24 

A She was -- 25 
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THE INTERPRETER:  He's gesturing towards the -- 1 

THE WITNESS:  She was seated right across, in front of 2 

407.  She was seated 007 -- 3 

Q BY MS. NOVOA:  Did you -- could you see what Metellus was 4 

doing? 5 

A I just saw her sitting there holding some papers. 6 

Q Did you see the kitchen supervisor, Teresa Gilman at the 7 

facility that morning? 8 

A Yes, I saw her. 9 

Q When did you see her? 10 

A Yes, I saw her around 5:15 to 5:30 in the morning. 11 

Q Okay.  Where did you see her? 12 

A I saw her in the hallway that is closer to the kitchen. 13 

Q Was anyone with her at the time? 14 

A Yes. 15 

Q Who? 16 

A Mr. Darron.   17 

Q Is that Darron the administrator? 18 

A Yes. 19 

Q Did he talk to you there then at that time? 20 

A Oh, I saw them talking to each other first. 21 

Q Did you talk to either of them at that time? 22 

A Darron talked to me. 23 

Q Okay.  What did Darron say to you? 24 

A He asked me to attend an antiunion meeting. 25 
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Q Okay.  Was this the meeting at the facility? 1 

A Yes, it was. 2 

Q Where was it? 3 

A It's sort of like a conference area near the lobby. 4 

Q Okay.  And who was leading the meeting?  Who was in charge 5 

of the meeting? 6 

A Based on my co-workers, it was Darron that was in charge. 7 

Q Who was speaking at the meeting? 8 

A They claim they were union busters. 9 

Q Who called them union busters? 10 

A I just heard it over there. 11 

Q From who? 12 

A So many people from Angel Lea to Arlene to others. 13 

Q Did Darron say anything else to you that morning? 14 

A Yes. 15 

Q What else did he say? 16 

A He told me if I ever try not to support the Union. 17 

Q Did he say anything else? 18 

A Yes, he did. 19 

Q What did he say? 20 

A When I was about to go to that antiunion meeting, he 21 

called me.  He asked me what time I took my break. 22 

Q And what did you say? 23 

A I told him I had my break from 3:30 from 4:30 a.m. after 24 

30 minutes break. 25 
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Q Did he ask anything else? 1 

A He asked me if I took another break. 2 

Q And what did you say? 3 

A I told him I also took a ten minute break. 4 

Q And did you say at what time you took that break? 5 

A It's around within 1:00 to 1:30 a.m. 6 

Q You took your ten minute break at some point between that 7 

time.  Is that correct?  8 

A Yes. 9 

Q Was anyone else a part of your conversation with Darron? 10 

A No, just the two of us. 11 

Q Had Darron ever asked you about your breaks before? 12 

A No. 13 

Q Had any manager ever asked you about your breaks before? 14 

A No. 15 

Q In your six years at the facility, had you ever heard of 16 

the Employer disciplining employees for resting during their 17 

breaks? 18 

MR. ALBERT:  Objection.  Which break are we talking about? 19 

JUDGE TRACY:  So, could you clarify the break? 20 

MS. NOVOA:  Okay. 21 

Q BY MS. NOVOA:  In your six years at the facility, had you 22 

ever heard of the emp -- Novato Healthcare Center disciplining 23 

employees for resting during their 30 minute break? 24 

A No. 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

137 

Q What about during their ten minute breaks? 1 

A No, there's none. 2 

Q Okay.  Did you hear anything else from Novato that day? 3 

A No. 4 

Q Did you hear anything from your Employer at any point in 5 

the following days? 6 

A No, there's none. 7 

Q I want to clarify.  I'm asking whether you, at any point 8 

later that day, you heard back from -- and to be clear, I'm 9 

referring to October 7th, the last day that you worked, if you 10 

heard anything else from your Employer later that day on 11 

October 7th. 12 

A Well, I went back home around 5:00 to 6:00 p.m.  Somebody 13 

called me.  The DON called me. 14 

Q Do you know the name of the DON? 15 

A Florinda Nobleza. 16 

Q How do you know it was Ms. Nobleza that called you? 17 

A She introduce herself. 18 

Q And do you remember where you were when she spoke to you? 19 

A I was downstairs.  I was waiting my car. 20 

Q And what did she say when she called you? 21 

A She told me that I was being suspended, because somebody 22 

reported to them that I was asleep at work. 23 

Q What did you say? 24 

A So I asked her, "Who reported it to you and what is your 25 
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proof that I was sleeping?" 1 

Q And what did she say. 2 

A She said, "Okay, we're going to investigate it."  And they 3 

told me, "I'm going to call you again." 4 

Q Okay.  When did she call you again? 5 

A I remember she called me on October 9. 6 

Q And what did she say? 7 

A She told me to report to her office. 8 

Q Okay.  Did you report to her office? 9 

A Yes, I did. 10 

Q When? 11 

A On October 9th around 11:00 a.m. 12 

Q Where did you -- who did you meet with? 13 

A We were inside the office of -- from the DON.  And they 14 

asked us to come in one at a time. 15 

Q Okay.  Who asked you to come in one at a time? 16 

A DON -- 17 

THE INTERPRETER:  Himself or herself.  I don't know. 18 

Q BY MS. NOVOA:  And where do you -- where was inside? 19 

A The office of the DON -- 20 

Q Was anyone else in that office with you, besides the DON? 21 

A Yes. 22 

Q Who? 23 

A Yeah, she's a DON. 24 

Q What language was the meeting in? 25 
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A English. 1 

Q About how long did the meeting last? 2 

A Around 20 to 30 minutes or so. 3 

Q How did the meeting begin? 4 

A She showed me this special letter first.  And she said, 5 

"Somebody reported to us that you were suspended, because you 6 

were sleeping at work." 7 

Q And just to clarify for record, who was it that was saying 8 

this to you? 9 

A DON herself. 10 

Q Did the assistant DON speak at all? 11 

A No.  She was just writing what she was -- the other one 12 

was speaking. 13 

Q Okay.  What did you say in response to what Ms. Nobleza 14 

was saying to you? 15 

A I was asking her who reported this to her.  And what is 16 

your evidence that I was sleeping?  And I told her that if I 17 

ever took that ten minute nap, that was my break, ten minute 18 

break.  But, no, it was a 30 minutes break.  Oh, if ever they 19 

saw me that I was -- I looked like I sleeping, it was during my 20 

30 minute break. 21 

Q Did Ms. Nobleza ever offer you any proof that you had been 22 

asleep? 23 

A Not at all. 24 

Q Did she tell you what time they suspected you had been 25 
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asleep?  Did they tell you what -- did she tell you what time 1 

Novato Healthcare Center thought that you had been asleep? 2 

A They didn't say anything about the hour or whatever. 3 

Q Did she give you any more information about -- or excuse 4 

me.  What happened next during the meeting? 5 

A They told us to go home and they told us that they're 6 

going to call us back, but after the investigation. 7 

Q When did you hear back from Novato? 8 

A I remember they called me on October 12. 9 

Q Do you remember what time? 10 

A It was around 11:00 to 12:00 noon. 11 

Q And who called you? 12 

A The administrator, Darron. 13 

Q How did you it was the administrator Darron who called 14 

you? 15 

A Well, he introduced himself. 16 

Q Okay.  And what did he say to you? 17 

A He told me that I'm officially discharged October 12 and 18 

not to show myself anymore in the facility. 19 

Q Did you say anything? 20 

A I asked him why and what happened. 21 

Q And what did he say? 22 

A He told me I was sleeping on duty. 23 

Q Did you sleep while on the job that day? 24 

A I been there -- in the four years I was there before, yes, 25 
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I sleep, but it's my break time. 1 

Q So while you were on duty, not on a break, did you sleep 2 

that night. 3 

JUDGE TRACY:  Hold on.  Hold on.  Hold on.  What -- okay.  4 

She didn't finish her question before you started -- 5 

THE INTERPRETER:  Oh, I see. 6 

JUDGE TRACY:  -- translating. 7 

THE INTERPRETER:  Okay.   8 

JUDGE TRACY:  So if you could finish your question.  Let's 9 

start over. 10 

MS. NOVOA:  Sure. 11 

JUDGE TRACY:  Okay. 12 

THE INTERPRETER:  I was trying to cut it, because it gets 13 

too long. 14 

JUDGE TRACY:  I understand. 15 

Q BY MS. NOVOA:  That night, October 6th to October 7th, did 16 

you sleep while you were on duty? 17 

A No, I did not. 18 

Q Had you ever napped during either a 30 minute break or a 19 

10 minute break before? 20 

A Nap, yes. 21 

Q Had you ever been told that you couldn't nap during a 30 22 

minute break or a ten minute break before? 23 

A No. 24 

Q Had you ever seen other employees taking naps during their 25 
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30 minute or their ten minute breaks before? 1 

MR. ALBERT:  Objection.  Without some foundation that he 2 

knew whether they were on a break time, the question is 3 

unacceptable. 4 

JUDGE TRACY:  Okay.  So it's sustained. 5 

MS. NOVOA:  Okay. 6 

Q BY MS. NOVOA:  Mr. Bernales, had you ever seen other 7 

employees resting while at work? 8 

MR. ALBERT:  Same objection. 9 

JUDGE TRACY:  Well, that was a little bit -- I'm going to 10 

overrule the objection.  Go ahead. 11 

Q BY MS. NOVOA:  You can answer.  Did you ever see any 12 

employees resting while at work? 13 

A You mean the 30 minutes break? 14 

THE INTERPRETER:  He was asking. 15 

Q BY MS. NOVOA:  I'm talking about whether you had ever seen 16 

any of your coworkers with their eyes closed while at the 17 

facility. 18 

A When they're on duty, I never saw them.  But whenever they 19 

were on break, yes, I see them. 20 

Q And how would you know an employee was on his or her 21 

break? 22 

A Because during break time, some of them go to the lobby.  23 

Sometimes they sit there and they take a nap. 24 

MS. NOVOA:  No further questions, Your Honor. 25 
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JUDGE TRACY:  All right.  Anything, Mr. Siegel? 1 

MR. ALBERT:  I meant to ask -- I forgot to -- whether this 2 

individual has a statement that he's provided to the Board.   3 

JUDGE TRACY:  I -- 4 

MR. ALBERT:  I think we're entitled to see that. 5 

JUDGE TRACY:  You are, after the -- 6 

MR. ALBERT:  Okay. 7 

JUDGE TRACY:  So normally char -- well, not normally.  8 

Sometimes charging parties don't ask anything or there isn't 9 

even a representative, but this case, there is.  So after that, 10 

yeah. 11 

MR. SIEGEL:  I have no questions. 12 

JUDGE TRACY:  Okay.  Now go ahead. 13 

MR. ALBERT:  Well, we'd like to take a short break to 14 

discuss and we'd also like to get a copy of her -- 15 

JUDGE TRACY:  Yeah. 16 

MR. ALBERT:  -- statement -- his statement. 17 

JUDGE TRACY:  Okay. 18 

MR. ALBERT:  Okay. 19 

JUDGE TRACY:  All right.  So for the record, you've handed 20 

him one statement? 21 

MS. NOVOA:  That's correct, Your Honor. 22 

JUDGE TRACY:  Okay.  All right.  So let's go ahead and 23 

take a break.  And what I do with these is Mr. Albert, if you 24 

could let me know when you're ready -- let us know when you're 25 
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ready. 1 

MR. ALBERT:  Okay. 2 

JUDGE TRACY:  Let us know when you're ready, okay? 3 

MR. MIRRAFATI:  Okay.  About 15 minutes, please. 4 

JUDGE TRACY:  That's fine.  Okay.  So you're free to -- 5 

he's free to get up and take a break, but don't discuss your 6 

testimony until after the close of the hearing.  They're still 7 

going to call him back for more questioning, so he's not to 8 

leave. 9 

THE INTERPRETER:  Thank you. 10 

JUDGE TRACY:  Thank you.  Okay, but you're not done yet. 11 

THE WITNESS:  Okay. 12 

JUDGE TRACY:  Okay?  But if you need water or to take a 13 

break.  Restroom break is fine, yes. 14 

THE WITNESS:  Okay. 15 

 (Off the record at 3:12 p.m.) 16 

JUDGE TRACY:  Okay, Mr. Albert -- oh, Mr. Mirrafati, go 17 

ahead, please. 18 

MR. MIRRAFATI:  Yes. 19 

CROSS-EXAMINATION 20 

Q BY MR. MIRRAFATI:  Hi.  Hi, Mr. Bernales.  How are you? 21 

A I'm good. 22 

Q Great.  So I have a few questions for you.  So you've 23 

testified that if there are three CNAs on duty, you typically 24 

have responsibility for about 15 patients in a night.  Is that 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

145 

correct?  1 

A That's correct. 2 

Q Okay.  And would you agree that most of these patients are 3 

elderly patients? 4 

A Yes. 5 

Q And would you also agree that some of them are disabled? 6 

A Some of them are, yes. 7 

Q Okay.  And isn't it true that some of them also have 8 

dementia? 9 

A Yes. 10 

Q And would you also agree that some of them are also 11 

emotionally unstable? 12 

A Yes. 13 

Q Okay.  Would you agree that dealing with these patients is 14 

hard? 15 

A Sometimes, yes. 16 

Q And one of your biggest responsibilities is to make sure 17 

they're safe, correct? 18 

A Yes. 19 

Q Okay.  What are some of the ways you ensure that the 20 

patients are safe, as part of your job? 21 

A They have this alarm tab, so if they want to rise from the 22 

bed, they have to call for me.  It sounds. 23 

Q Okay.  Anything else? 24 

A Sometimes if a patient gets restless and keeps moving, I 25 
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have to stand by and watch the patient, to make sure. 1 

Q Okay.  Do you also have to walk around the station to make 2 

sure that patients are safe? 3 

A Yes, I do inspect it. 4 

Q How often do you do inspection? 5 

A Yes, I would go around 30, 45 minutes and I try to watch 6 

the patients. 7 

Q Okay.  And why do you do that?  Why do you watch the 8 

patients? 9 

A Sometimes there will be some people screaming, so I want 10 

to see what was going on. 11 

Q Okay.  They scream without calling the call light? 12 

A Oh, there are patients there who don't use the call 13 

lights. 14 

Q Sorry.  Can you repeat that? 15 

A They don't use it. 16 

Q Oh.  How many patients don't use the call light? 17 

A I can't tell you exactly how many of them don't use it. 18 

Q Okay.  Is there a percentage of patients that you can say 19 

don't use call lights? 20 

A It's less than half of them who don't use it. 21 

Q Okay.  And what are some of the reasons why a patient 22 

won't use the call light? 23 

A Because a lot of them sometimes are asleep.  And they 24 

don't use the call lights sometimes. 25 
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Q Okay.  Well, what if they have an issue? 1 

A Because in our going around the area, we check what the 2 

issue is. 3 

Q Okay.  Now, is it possible that patients get up at night 4 

to go to the bathroom sometimes? 5 

A Yes, they would, but they have an alarm button.  So when 6 

it sounds, that's when I get to go there. 7 

Q Okay.  Are there certain times where a patient gets up to 8 

go to the bathroom without hitting the alarm? 9 

A There are cases, yes.  But that is very rare. 10 

Q Okay.  Have you had a situation where a patient falls down 11 

while walking from the bed to the bathroom? 12 

MS. NOVOA:  Objection.  Could we get a timeframe?  Some 13 

foundation on when we're talking about? 14 

JUDGE TRACY:  So if you could just please clarify it or 15 

put some timeframes on your questions, please. 16 

MR. MIRRAFATI:  Sure. 17 

Q BY MR. MIRRAFATI:  I mean, in general, since you've worked 18 

with Novato, have you ever had a patient fall down when they go 19 

from -- get up from their bed to the bathroom? 20 

A I hear from other station, but during my shift, I never 21 

experience it. 22 

Q Okay.  Do all patient wear an alarm? 23 

A Oh, only the alert ones are the ones who use the call 24 

light.  But the ones who are resting, they don't. 25 
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Q Okay.  Now, are there also potential situations where an 1 

em -- with a -- when a patient can fall off the bed? 2 

A In the four years that I work there, I never saw any, but 3 

in other stations probably.  I don't know. 4 

Q Okay.  Are there some times where the call light is not on 5 

the bed next to the patient? 6 

A We all have to make sure that the call light is beside the 7 

patient on the bed. 8 

Q Okay.  But are there certain times where the patient 9 

knocks the call light off the bed? 10 

A That is very rare. 11 

Q Now, have you ever been in an emergency with a patient 12 

before? 13 

A Yes. 14 

Q Okay.  And what kind of emergency was that? 15 

A The nurse called 911 for the patient for the emergency. 16 

Q Okay.  And was a call light used for that time? 17 

A To my knowledge, yes. 18 

Q Are there sometimes in an emergency where a patient cannot 19 

use the call light, if they have a heart attack, let's say? 20 

MS. NOVOA:  Objection.  Witness -- this would call for 21 

speculation.  The witness said he only had one emergency and 22 

the patient used the call light at that time. 23 

MR. SIEGEL:  I'll join in that objection. 24 

MR. MIRRAFATI:  That's fine.  I'll -- 25 
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JUDGE TRACY:  All right. 1 

MR. MIRRAFATI:  -- withdraw the question. 2 

JUDGE TRACY:  All right.  Thank you. 3 

Q BY MR. MIRRAFATI:  Okay.  So you testified that you 4 

typically take your 30 minute break around 3:30 in the morning.  5 

Is that correct?  6 

A That's correct. 7 

Q And who told you to take your break around that time? 8 

A In all this four year that I work there, that has always 9 

been my break time. 10 

Q Okay.  Who told you to take your break time at that time? 11 

A Even the past -- in the past.  The nurses, the charge 12 

nurses were the ones that gave me that 30 minute break. 13 

Q The charge nurse gives you the break time? 14 

A That's correct. 15 

Q Okay.  Does the charge nurse have the authority to change 16 

your break time, if they want to? 17 

MR. SIEGEL:  Objection.  Lacks foundation that he would 18 

know would be responsible for -- who had the authority to 19 

change his break. 20 

JUDGE TRACY:  So if you could just go ahead and ask a -- 21 

MR. MIRRAFATI:  I'll clarify. 22 

JUDGE TRACY:  -- couple of questions before -- 23 

MR. MIRRAFATI:  Sure. 24 

JUDGE TRACY:  -- you get to that. 25 
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Q BY MR. MIRRAFATI:  Have you had a charge nurse -- so, 1 

since you've been working at Novato, has a charge nurse told 2 

you when to go on a break? 3 

A Oh, yes. 4 

Q And then tell you when to go on your 30 minute break? 5 

A See, there are three of us.  They told us to get our break 6 

by 2:30, 3:00 and the other one 3:30. 7 

Q Okay. 8 

A I was the last one. 9 

Q Okay.  And your break time doesn't -- hasn't changed the 10 

whole time. 11 

A It never did. 12 

Q All right.  Do you know why there's been set break times 13 

each night? 14 

MS. NOVOA:  Can I object to -- can we have clarification 15 

on which type of break we're talking about? 16 

MR. MIRRAFATI:  Sorry.   17 

Q BY MR. MIRRAFATI:  The -- do you know why there are set 18 

times for the 30 minute break? 19 

A To my knowledge, that's our rest they give us. 20 

Q Right.  Yes, it's important that you rest.  But do you 21 

know why they have set times for your breaks? 22 

A That's what we got used to a long time ago. 23 

Q Now, it's true that you don't take a -- take your 30 24 

minute break with anybody else in your station, correct? 25 
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A Yes, I was alone. 1 

Q Okay.  And you're always alone when you take your 30 2 

minute break. 3 

A Yes, because we all have -- each one of us has our own 4 

break. 5 

Q Okay.  Do you tell the charge nurse when you're going on 6 

your 30 minute break? 7 

A Yes, I do. 8 

Q Are you required to tell the charge nurse when you go on 9 

break, on your 30 minute break? 10 

A Yes. 11 

Q Okay.  And when you're on break, does somebody else take 12 

responsibility for your patients? 13 

A There were three of us, so the two left there are the ones 14 

responsible. 15 

Q Okay.  Okay.  Isn't it true that your -- the company 16 

policy says to take your 30 minute break away from the nurse's 17 

station? 18 

MR. SIEGEL:  Objection.  Vague and ambiguous as to company 19 

policy.  If he's referring to a written policy, the document 20 

speaks for itself.  If he's referring to some other kind of 21 

policy, then it's a vague and ambiguous question. 22 

MS. NOVOA:  Join in the objection. 23 

MR. MIRRAFATI:  I'm asking his awareness of the policy. 24 

MR. SIEGEL:  It's vague and ambiguous as to what policy 25 
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means. 1 

JUDGE TRACY:  So couple of things.  Just -- if you could 2 

specify or refer to some -- whatever you're referring to.  And 3 

also -- you know, I mean, again, this is cross-examination.  I 4 

give a little bit of leeway here when it comes to that.  But 5 

you're talking about his awareness, so that's fine.  But 6 

perhaps you could be a little bit more specific about company 7 

policy. 8 

MR. MIRRAFATI:  Okay. 9 

Q BY MR. MIRRAFATI:  Isn't it true that you're supposed to 10 

generally take your 30 minute break away from the nurses 11 

station? 12 

A Yes.  Sometimes we even have to go to the lobby to use our 13 

30 minute break. 14 

Q Okay.  But you testified that on October 7th, you took 15 

your 30 minute break behind the nurses station.  Is that 16 

correct?  17 

MS. NOVOA:  Objection.  I think that misstates the 18 

testimony.  My understanding was he said he took it at the 19 

nurses station. 20 

MR. MIRRAFATI:  No. 21 

JUDGE TRACY:  I heard behind. 22 

MS. NOVOA:  Okay, my -- 23 

JUDGE TRACY:  But let -- but you know what, just to be 24 

clear, because none of us are testifying.  He is.  First 25 
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establish what he said before. 1 

MR. MIRRAFATI:  Okay. 2 

Q BY MR. MIRRAFATI:  Let's go back again to generally where 3 

do you normally take your 30 minute rest break? 4 

A Where I am? 5 

Q Yes. 6 

A That varies.  Sometimes when the break room is clean, I 7 

take it there.  And sometimes the lobby.  But sometimes in the 8 

back of the nurses station. 9 

Q Okay.  And do you know why -- I'm actually -- I'll 10 

actually revise the question.  Do you know if the charge nurse 11 

or the company in general tells you to take your 30 minute 12 

break away from the nurses station? 13 

A Nobody said that, you know.  If ever you have a break, you 14 

go where you want to go. 15 

Q So now, on the night of October 7th, where did you take 16 

your 30 minute break? 17 

A At the back, behind the nurses station. 18 

Q Okay.  And you stated that it was too loud there and you 19 

couldn't really sleep.  Is that correct?  20 

A What I meant specifically was the call lights when it 21 

sounds, you really can't sleep. 22 

Q Right.  So but isn't it true then you're supposed to take 23 

your 30 minute break away from that area, so you can actually 24 

rest? 25 
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A No, because we get so used to it after being there for a 1 

long time. 2 

Q Okay.  So now let's talk about the ten minute break.  Now 3 

how many ten minute breaks do you take at night? 4 

A Actually, there are two ten minute breaks, but I usually 5 

use one only. 6 

Q Why do you only use one? 7 

A Because what I meant was usually I just go to the 8 

restroom.  Then I come back. 9 

Q Okay.  So do you consider the restroom another ten minute 10 

break? 11 

A I never take any other ten minute break. 12 

Q When you take your ten minute break, do you tell the 13 

charge nurse that you're going on your break? 14 

A Yes, but sometimes when the nurse is busy, I tell my other 15 

co-CNA. 16 

Q And why do you tell somebody that you're going on a ten 17 

minute break? 18 

A So they will know where I am. 19 

Q Why is it important that they know where you are? 20 

A So -- the reason is if ever the nurse wants to look for 21 

me, they will know where to tell her. 22 

Q Okay.  Is there -- is another reason that they need to be 23 

able to cover your patients, when you're on your ten minute 24 

break? 25 
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A I don't see -- I don't know of any reason. 1 

Q When you go on your ten minute break, is -- are the other 2 

coworkers in Station 4 required to cover your patients? 3 

A Of course when I'm gone, they have to take care of the 4 

patient when the call lights are on. 5 

Q Okay.  So now, going back to October 7th.  You took your 6 

30 minute break from 3:30 a.m. to 4:00 a.m., correct? 7 

A That's correct. 8 

Q Okay.  And after 4:00 a.m. you said that you took no other 9 

ten minute breaks. 10 

A That's correct. 11 

Q Okay.  Okay.  So after 4:00 a.m., you -- after you clocked 12 

back in at 4:00 a.m., what did you do next? 13 

A I have to go back to work. 14 

Q Okay.  So what was the next thing you did for work? 15 

A I made my rounds of patients.  I change their diapers if 16 

ever it's needed.  I clean them up. 17 

Q Anything else? 18 

A Be -- the last round, so I have to check each patient. 19 

Q Okay.  Let's -- I want to get a little bit more details as 20 

to what you did.  What was the first thing you did when -- at 21 

4:00 a.m. for work? 22 

A The first thing I do is change the diapers. 23 

Q Okay.  And how long did that take? 24 

A If they just urinated, that's easier than if they did 25 
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other thing. 1 

Q Okay.  Which patient did you change a diaper for? 2 

A Whoever needs to be change. 3 

Q But the first person -- so the first thing you did at 4:00 4 

a.m. -- you said you changed a diaper.  Whose patient -- which 5 

room did you change a patient -- a diaper for? 6 

A They all differ.  They are different patients. 7 

Q You testified that you went to -- near patient 411.  Is 8 

that correct?  9 

A Correct. 10 

Q Okay.  Is that the first patient you went to? 11 

A I went there, because that was the first call light that I 12 

had. 13 

Q Around what time was that? 14 

A After I came back, the first thing I clock in.  After the 15 

clock in, the call light, the first one is room 11. 16 

Q Okay.  So then how long did it take to address the call 17 

light for the patient in 411? 18 

A When I was about to go to room 411, Arlene called me.  She 19 

told me to take care of the call light, because she was going 20 

to take her break. 21 

Q Okay.  And do you know what time that was? 22 

A It's between 4:00 to four -- five. 23 

Q Okay.  And how long did it take to address the call light 24 

for the patient in 411? 25 
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A Oh, it's a just a few seconds, because Arlene just called 1 

me.  And then it took only a few seconds. 2 

Q Okay.  And then so after you addressed the call light in 3 

411, what did you do next? 4 

A Then I start to clean all my patients. 5 

Q Okay.  And how long did that take? 6 

A It lasted till 6:30 in the morning. 7 

Q Okay.  Did you at any point after the call light in 411, 8 

sit down for a little bit? 9 

A No, I went straight back to work cleaning up the patients. 10 

Q Okay.  You never sat down between 4:05 and 6:30? 11 

A Yes, I went straight to work. 12 

Q I'm confused by your answer.  Did you sit down or you did 13 

not sit down? 14 

A No, I did not. 15 

Q Okay.  Okay.  At no point you sat -- you -- did you sit 16 

down between 4:05 and the end of your shift? 17 

A No, I never sit.  I was cleaning the patients. 18 

Q Okay.  Now, after you addressed a call light in 411, did 19 

you see Arlene taking a rest break?  Or 30 minute -- I mean, 20 

sorry.  Did you see Arlene taking her ten minute break? 21 

A After I left the room, after I left the patient, I had a 22 

barrel outside and that's where I put all the linens and 23 

diapers.  When I glanced at the nurses station, I saw Arlene 24 

and Lea napping. 25 
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Q Around what time was that? 1 

A Probably around 4:30, 4:15. 2 

Q Okay.  And so both Arlene and Lea were sleeping? 3 

A Yeah, they were taking a nap. 4 

Q Okay.  And how were they sleeping? 5 

A I saw their eyes closed. 6 

Q Okay.  Did they have pillows? 7 

A I don't remember.  I didn't notice. 8 

Q Okay.  Did they have another chair for their leg? 9 

A I didn't notice that. 10 

Q Okay.  Did you see -- during that time, around 4:10 or 11 

4:15, did you see Narvius anywhere?  Narvius Metellus. 12 

A I just noticed Metellus when the call light came on.  When 13 

Arlene called me, I saw Metellus over there sitting. 14 

Q Okay.  What was Metellus doing sitting? 15 

A I just saw there she was holding some sort of paper. 16 

Q Did Metellus have his (sic) head down? 17 

A She was seated, yes. 18 

Q But about -- how was she seated? 19 

A She was just seated holding a paper looking down at the 20 

paper. 21 

Q Okay.  There was no pillows for Metellus?  Metellus wasn't 22 

sleeping? 23 

A I didn't notice anything. 24 

Q Okay.  Did you see Metellus at the time that you saw 25 
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Arlene and Lea sleeping? 1 

A When she came out of the patients room taking out the 2 

soiled linens, I saw Lea and Arlene, but I didn't see Metellus 3 

anymore. 4 

Q Okay.  When did you see Metellus? 5 

A I just saw Metellus after I clock in, when I was going 6 

back. 7 

Q Okay.  You didn't see Metellus again? 8 

A I never saw her again.  I don't know.  Maybe she was 9 

cleaning at the time.  I didn't see her. 10 

Q Did you know that Lea was going on her break as well? 11 

A Yes.  I do see her already had a break, but I don't know 12 

about the ten minute break. 13 

Q When did Lea take her 30 minute break? 14 

A So what I know is it's around 2:30 to 3:30 -- to 3:00. 15 

Q Did anybody tell you to care for Lea's patients when she 16 

went on break? 17 

A Yes. 18 

Q Who told you? 19 

A Because that was the rule that whenever another CNA's on 20 

break, the other one behind has to take care of the patient. 21 

Q But did anybody tell you that Lea was going on break? 22 

A Nobody did. 23 

Q Okay. 24 

A I don't remember. 25 
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Q Okay.  So after you were suspended -- so you mentioned 1 

that the DON, Florinda, called you on October 7 to tell you 2 

that you were being suspended?  Do you recall that? 3 

A Yes, I do. 4 

Q Okay.  Did you speak to anybody after that incident? 5 

THE INTERPRETER:  What was that? 6 

Q BY MR. MIRRAFATI:  Did you speak to anyone -- 7 

THE INTERPRETER:  Oh. 8 

Q BY MR. MIRRAFATI:  -- after you were suspended? 9 

A No, I was at home by that time. 10 

Q Okay.  Did anybody call you after the suspension to talk 11 

to you about what happened? 12 

A Yes, the DON called me. 13 

Q Right.  What about anybody else?  Did anybody else call 14 

you to talk to you about what happened? 15 

A The very day, no. 16 

Q What about the next day?  Who did you speak to? 17 

A I remember on October the 9th, the DON called me to come 18 

and report to her office. 19 

Q Okay.  On October 7th, did you speak to anybody at the 20 

Union? 21 

A No, I was at home that time already. 22 

Q Did you use a telephone to call anybody at the Union on 23 

October -- 24 

A I remember I called Lea. 25 
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Q Okay.  And what did you talk to Lea about? 1 

A I told Lea I'm suspended. 2 

Q Okay.  And what did she say? 3 

A She said she was also suspended. 4 

Q Okay.  And did you talk about your story about what you 5 

thought about the suspension? 6 

A I told her that the reason I was suspended, I was told I 7 

was sleeping. 8 

Q Okay.  And what did she say? 9 

A She said, "Me too." 10 

Q Okay.  Did you speak to anybody else? 11 

A Nobody else. 12 

Q You didn't speak to Narvius Metellus? 13 

A Later on, another day. 14 

Q Okay.  What day -- would you -- what about the next day?  15 

October 8th.  Did you speak to -- 16 

A You know, I don't recall exactly what day. 17 

Q Okay.  Was it October 9th? 18 

A On October 9, we all saw each other in the facility. 19 

Q Did you plan to come to the facility at the same time? 20 

A No, because were told by the DON to come to the facility 21 

at that day. 22 

Q But did you speak to Lea to tell her you were coming to 23 

the facility that day? 24 

A Oh, yes, I did. 25 
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Q Okay.  Did you speak to Narvius and tell him (sic) that 1 

you're coming to the facility that day? 2 

A No, we just saw each other there. 3 

Q Did you speak to Arlene to tell her you were coming to the 4 

facility that day? 5 

A Yes. 6 

Q Okay.  And what did you tell Arlene? 7 

A That I was being asked to report to the facility. 8 

Q Okay.  And what did she say? 9 

A She said she was also going to report. 10 

Q Isn't it true that each of you had a different time to 11 

appear at the facility? 12 

THE INTERPRETER:  Yes, could you repeat the question? 13 

MR. MIRRAFATI:  Sure. 14 

Q BY MR. MIRRAFATI:  Isn't it true that you had a certain 15 

time to arrive at the facility and Lea had a different time to 16 

come to the facility and Arlene had another time to come to the 17 

facility? 18 

A Oh, we went together, because the -- we used the car -- 19 

Arlene's, so we went together. 20 

Q Okay.  And who came together?  Who were all the people 21 

that came together? 22 

A No, just the three of us, Angel Lea, Arlene and I. 23 

Q Okay.  How did Narvius Metellus come there? 24 

A She has her own car. 25 
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Q Okay.  What about Gonzala Rodriguez? 1 

A I remember she went there alone also in her own car. 2 

Q Okay.  Did you all plan to arrive at the same time? 3 

A No, because we were told by the DON to be there around 4 

11:00, so we saw each other there at the precise time. 5 

Q Okay.  Did you speak to Angel Lea regarding your story 6 

about what happened? 7 

A Yeah, when we were all together in the car, we got to talk 8 

about how we were all suspended. 9 

Q Okay.  And what was the discussion?  What did you say? 10 

A Yeah, I told I was suspended.  That's all I did.  That we 11 

were told that we were sleeping. 12 

Q Did you tell all of them the story you're saying now 13 

today?  Did you tell everybody in the car what you're tell -- 14 

what you're testifying to today? 15 

A The only thing we talk about was our suspension and why 16 

were suspended. 17 

Q Okay. 18 

MR. MIRRAFATI:  I have nothing further. 19 

JUDGE TRACY:  Ms. Novoa. 20 

REDIRECT EXAMINATION 21 

Q BY MS. NOVOA:  Just a few questions to clarify.  Mr. 22 

Bernales, one of the methods a patient can use to alert you is 23 

a call light, correct? 24 

A Yes. 25 
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Q But there's a different thing that's an alarm that 1 

patients where.  Is that accurate? 2 

A Yes.  This one, they call a alarm for them to rise from 3 

the bed. 4 

Q So if an em -- if a patient can't use the call light, do 5 

they wear an alarm? 6 

A Yeah, if they already have a type alarm connected to them, 7 

so they have to use other one. 8 

MR. ALBERT:  I didn't hear that. 9 

MR. MIRRAFATI:  Can we get that reread? 10 

THE INTERPRETER:  They already have a type alarm connected 11 

to them, attached to them.  And when they move, it rings. 12 

Q BY MS. NOVOA:  So if they're wearing an alarm like that, 13 

do they a call light? 14 

A Oh, they also have a call light, but most of the time, 15 

they don't use them. 16 

Q No further questions, Your Honor. 17 

JUDGE TRACY:  Mr. Siegel? 18 

MR. SIEGEL:  No questions. 19 

JUDGE TRACY:  All right.   20 

MR. ALBERT:  Can we ask one more? 21 

JUDGE TRACY:  Oh yeah.  So -- that's what I was about to 22 

ask you. 23 

RECROSS-EXAMINATION 24 

Q BY MR. ALBERT:  Hello, Mr. Bernales. 25 
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A Hello. 1 

Q It's never okay, is it, for all for all employees on the 2 

same unit to be asleep at the same time? 3 

MR. SIEGEL:  Objection.  Beyond the scope of redirect. 4 

MS. NOVOA:  I agree in that objection. 5 

JUDGE TRACY:  So the objection is sustained. 6 

MR. ALBERT:  Nothing further then. 7 

JUDGE TRACY:  All right.  Thank you very much.  And -- 8 

THE INTERPRETER:  That -- the Judge. 9 

JUDGE TRACY:  Yeah -- so no.  So I need you to translate 10 

for me. 11 

THE INTERPRETER:  Okay. 12 

JUDGE TRACY:  So Thank you very much and please don't 13 

discuss your testimony until after the close of the hearing.  14 

And they may call you back, so just talk to the lawyers over 15 

there. 16 

THE WITNESS:  Thank you so much. 17 

JUDGE TRACY:  Thank you.  And then let's go ahead and go 18 

off the record. 19 

(Off the record at 4:15 p.m.) 20 

JUDGE TRACY:  All right.  If you can go ahead and raise 21 

your right hand. 22 

Whereupon, 23 

ARLENE BROWN 24 

having been first duly sworn, was called as a witness herein 25 
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and was examined and testified as follows: 1 

JUDGE TRACY:  Okay.  Go ahead and state your name for the 2 

record.  3 

THE WITNESS:  My name is Arlene Brown.  A-R-L-E-N-E Brown, 4 

B-R-O-W-N. 5 

JUDGE TRACY:  Okay.  Ms. Novoa, go ahead, please. 6 

DIRECT EXAMINATION 7 

Q BY MS. NOVOA:  Good afternoon, Ms. Brown.  Have you ever 8 

worked for Novato Healthcare Center? 9 

A Yes. 10 

Q When did you work there? 11 

A Around September, 2014. 12 

Q And when did you stop working there? 13 

A October, 2015. 14 

Q What was your position there? 15 

A I'm LVN -- 16 

Q And what does a -- 17 

A -- and also -- a licensed vocational nurse.  And also they 18 

called like charge nurse. 19 

Q Did you ever hold any other positions at Novato? 20 

A No, except for LVN or charge nurse. 21 

Q Who was your supervisor, Ms. Brown? 22 

A My direct supervisor in nursing is Florinda Nobleza. 23 

Q And do you know what her position is? 24 

A She's the director of nursing. 25 
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Q Did you have an assigned shift while you were employed at 1 

Novato Healthcare Center? 2 

A Mostly I worked night shift. 3 

Q Did you ever work any other shifts? 4 

A If I'm off, I help out and fill in for other shifts, like 5 

p.m. shift, day shift.  Or if I don't have a reliever, I stay 6 

up until somebody comes in to relieve me. 7 

Q As an LVN, were you involved in patient care? 8 

A Yes. 9 

Q What were your patient care duties? 10 

A Mostly I do my med passes.  We have a scheduled time 11 

between 11:00 to 1:00 a.m. in the morning.  Because I work 12 

night shift, so I start 11:00 p.m. till 7:30. 13 

Q Okay.  How many scheduled night shifts were there?  Or 14 

excuse me.  Scheduled med passes on the night shift? 15 

A The schedule -- mostly I gave out is 12:00 midnight.  And 16 

we have a leeway of one hour before and one hour after -- 17 

Q Okay. 18 

A -- giving meds. 19 

Q Besides the scheduled med pass, were -- and let me backup.  20 

Can you clarify what a med pass is? 21 

A It's -- well, if they have like antibiotic or pain 22 

medication that they get at the scheduled time, especially 23 

midnight.  Sometimes it's every four hours or every six hours 24 

around the clock.  So it's not only one med pass.  There's also 25 
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several.  And also, if they have like as needed -- they're 1 

asking for as needed pain medication. 2 

Q So do you do multiple med passes per night? 3 

A Yes. 4 

Q How many CNAs typically worked with you on a night shift? 5 

A Three CNA. 6 

Q And were you assigned to a particular station? 7 

A Yes. 8 

Q What station was that? 9 

A Station 4. 10 

Q Ms. Brown, did you have to keep track of the hours you 11 

worked each day? 12 

A I work eight hours a day, yes. 13 

Q Would you -- did you have to clock in when you were at the 14 

facility? 15 

A Yes. 16 

Q When else would you have to use the time clock during the 17 

day? 18 

A When I'm coming in to work and on my break time and going 19 

off to work. 20 

Q And can you clarify which break time it is that you would 21 

use the clock? 22 

A I use the 30 minute break, clocking in and out. 23 

Q Did you have to clock in and out for any other breaks? 24 

A No. 25 
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Q Ms. Brown, have you head of the National Union of 1 

Healthcare Workers? 2 

A Yes. 3 

Q When did you first hear about them? 4 

A I -- somewhere in July or August -- last or -- first week 5 

of July or August. 6 

Q And how did you hear about them? 7 

A There's representative, which is Richard, that comes in 8 

the building and handout the flyers.  And I -- somebody just 9 

gave it to me.  One of the employee gave it to me.  It just 10 

spreads out. 11 

Q Did you attend any meetings led by the Union? 12 

A Yes. 13 

Q Do you remember about how many? 14 

A Maybe four.  Four or six times. 15 

Q Okay.  And do you remember where the meetings were held? 16 

A Mostly it's at my coworker's house in Vallejo. 17 

Q Where else, besides your coworker's house would they be? 18 

A There are also twice that we had a meeting at McDonald's. 19 

Q Okay.  And the co -- the meetings at your coworker's 20 

house, about how many people would attend those? 21 

A Probably 20 or 25 -- 22 

Q Okay. 23 

A -- the most. 24 

Q And what about the McDonald's meeting?  About how many 25 
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people would attend those? 1 

A I think there's only like ten -- eight or ten of us. 2 

Q And what would you discuss at the McDonald's meetings? 3 

A We're just having this list, whose people are coming, 4 

joining the meet -- the Union and who is not. 5 

Q Okay. 6 

A So -- 7 

Q Did you sign anything about joining the Union? 8 

A Yeah. 9 

Q What was it that you signed? 10 

A First it's just list of people that wants to you know, 11 

join in the Union.  And then the other one was -- it's like a 12 

copy of the first one. 13 

Q Okay.  And that first one you signed, do you remember 14 

where you signed it? 15 

A I remember it was at the facility. 16 

Q Do you remember where at the facility? 17 

A At Station 4. 18 

Q Do you remember who asked you to sign it? 19 

A I think it's also one of the LVN at evening shift. 20 

Q Did you ever talk to any employees about the Union? 21 

A Yeah. 22 

Q About how many employees did you talk to?   23 

A I can't remember.  It was a lot of them. 24 

Q Okay.  When would you talk to employees? 25 
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A In any opportune time.  Like if I'm coming in and during 1 

my shift and outgoing. 2 

Q And did you typically talk about the same things about the 3 

Union? 4 

A Yes. 5 

Q And what were these topics? 6 

A It's just employee rights.  That's about it. 7 

Q Did you ever ask any employees to sign anything? 8 

A Yeah. 9 

Q What'd you ask them to sign? 10 

A The sign-in sheet or the list of people who wants to join. 11 

Q Besides asking employees to sign that they wanted to join, 12 

did you take any other action to support the Union? 13 

A Yes. 14 

Q What did you do? 15 

A I'm handing out also flyers off my shift. 16 

Q Okay. 17 

A Like after my shift, 7:00 or 8:00 in the morning out -- 18 

Q Okay. 19 

A -- the building. 20 

Q How many times did you do that? 21 

A Maybe like twice. 22 

Q Okay.  And you said it was out of the building.  Where was 23 

it? 24 

A In front of the parking lot, in front of where the 25 
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lobby -- 1 

Q Okay.  And what were these flyers exactly? 2 

A It's the Union flyers. 3 

Q Ms. Brown, are you aware of a petition filed by the Union 4 

on September 16th to have an election at Novato Healthcare? 5 

A Yes. 6 

Q After September 16th, did you do anything else to show you 7 

supported the Union? 8 

A Yeah. 9 

Q What did you do? 10 

A I wear pins and lanyards and all kinds that, you know, 11 

support the Union.  And also, I talk to all my coworkers that 12 

we have to unite. 13 

Q So these pins and lanyards -- I'm going to direct your 14 

attention to an exhibit up here.  If you could put up -- 15 

Exhibit 14.  Thank you.  If you flip through that exhibit, do 16 

you recognize the items in that picture? 17 

A Yeah. 18 

Q In those pictures? 19 

A Uh-huh. 20 

Q Are those the types of items you would wear? 21 

A Yeah.  This is where I put my ID badge. 22 

Q How often did you wear those types of items? 23 

A Every time I go to work. 24 

Q And how many days a week did you work? 25 
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A Four days regular -- for -- four times a week. 1 

Q And how would you wear those items? 2 

A In my neck.  And then the pin is here on my shoul -- over 3 

here. 4 

Q On your -- is that your left shoulder? 5 

A Left shoulder. 6 

Q And the lanyard, would you wear it over your -- 7 

A over my scrub, yeah. 8 

Q Did you do anything else to show your support of the 9 

Union? 10 

A I would -- I wear red.  That's what the color of the 11 

Union -- 12 

Q Okay. 13 

A -- red.  And pins and -- yeah, just red. 14 

Q So you were -- 15 

A Red shirt -- red scrubs. 16 

Q A red scrub.  About how often would you wear your red 17 

scrubs? 18 

A Mostly twice a week or on the weekends. 19 

Q Prior to the Union election or the Union petition in midi 20 

September, how often would you see your supervisor, Florinda, 21 

at the facility during your shift from 11:00 p.m. to 7:00 a.m.? 22 

A Rare.  Rare. 23 

Q How about after the Union petition? 24 

A Almost every day that I was there. 25 
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Q Did you see any other managers at the facility or -- 1 

A Yes. 2 

Q Who else would you see? 3 

A Darron. 4 

Q And did you ever talk to Darron? 5 

A Just -- no.  Just hi and if your -- he just asked me if 6 

I'm going to go to the Union -- antiunion.  And he just, you 7 

know, pull me out of the floor during my med pass and attend 8 

the Union. 9 

Q And can you clarify?  Were these meetings held at the 10 

facility? 11 

A Yeah. 12 

Q And was Mr. Treude -- was Darron -- what was he telling 13 

you about those meetings? 14 

A He said, "Arlene, are you going -- you're going to attend 15 

the meeting, right?"  I say okay.  But I'm still on my med 16 

pass, so. 17 

Q How many times did he approach you about these meetings? 18 

A Every time he comes in. 19 

Q Did any other managers ever talk to you about the Union? 20 

A Yes. 21 

Q How many other managers? 22 

A Two. 23 

Q Who was the first manager? 24 

A First one is Florinda. 25 
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Q And when did Florinda talk to you? 1 

A It was end of my shift and it's a rush hour.  And she 2 

approach me at the nurses station. 3 

Q And what did she say? 4 

A She said if I am supporting the Union, it's not a good 5 

idea, because the Union takes long, long years to settle -- to 6 

bargain. 7 

Q Were you wearing your lanyard at that time? 8 

A Uh-huh. 9 

Q Were you wearing your -- 10 

A My pin. 11 

Q You were wearing your pin? 12 

A Yeah. 13 

Q And where was this conversation? 14 

A It's at the nurses station. 15 

Q Was anyone else a part of the conversation? 16 

A It's just me and her. 17 

Q Who was the second manager that you spoke to? 18 

A It's also Rachel.  She is the assistant director of 19 

nursing. 20 

Q Okay.  Where did this conversation with Rachel occur? 21 

A It's also at the nurses station. 22 

Q And do you recall when it occurred? 23 

A I'm sorry? 24 

Q Do you recall when? 25 
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A It's also end of my shift, like 7:30 to 8:00. 1 

Q And what did Rachel say to you? 2 

A She said that it's not a good idea to support the Union.  3 

It's the same thing like Florinda was saying. 4 

Q Were you wearing your button at that time? 5 

A Yes. 6 

Q Was anyone else a part of that conversation? 7 

A It's just me and her. 8 

Q Did you say anything to her? 9 

A I just said, "Okay," and I just turned around. 10 

Q Do you -- are you aware that the -- there was an election 11 

held on October 14th and 15th of 2015? 12 

A Yes. 13 

Q Between mid-September, when the petition was filed on 14 

October 14th and 15th, do you recall anything else out of the 15 

ordinary happening at the facility? 16 

A Yes. 17 

Q What happened? 18 

A Well, the managers, almost every day, they were there like 19 

early in the morning. 20 

Q And what were they doing there early in the morning? 21 

A They were doing their rounds and mostly -- they're just 22 

calling people to come in for the antiunion meeting. 23 

Q And why do you call this an antiunion meeting? 24 

A Because they are saying not to vote for the Union. 25 
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Q Did you attend any of these meetings? 1 

A Yeah. 2 

Q Ms. Brown, do you remember the night of October 6th to the 3 

morning of October 7th? 4 

A Yes. 5 

Q Do you recall anything out of the ordinary happening 6 

during that shift? 7 

A Yeah. 8 

Q What happened? 9 

A I was approached by Darron and asked me (sic) what time 10 

did I took my break. 11 

Q Had Darron ever asked you about what time you had taken 12 

your break before? 13 

A No. 14 

Q So what time -- and let's clarify.  Which break was he 15 

asking about? 16 

A I am not really sure which break, but I told him around 4-17 

ish -- 18 

Q And what break -- 19 

A -- which is my ten minute break. 20 

Q Did you take your lunch that day? 21 

A Yeah. 22 

Q Did you clock in and out for your lunch? 23 

A Yes. 24 

Q What did you during your ten minute break? 25 
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A I -- sometimes I take a power nap. 1 

Q Do you remember what you did that day? 2 

A Yeah. 3 

Q What'd you did? 4 

A I took a nap. 5 

Q Okay.  And where did you take this nap? 6 

A At the nurses station. 7 

Q Was this the first you had taken a nap during your break? 8 

A No. 9 

MR. ALBERT:  Objection.  Which break are we talking about 10 

here? 11 

MS. NOVOA:  Ten minute break.  Sorry, Your Honor. 12 

JUDGE TRACY:  That's all right. 13 

Q BY MS. NOVOA:  Did you let anyone know you were taking 14 

your ten minute break? 15 

A Yes. 16 

Q Who? 17 

A I told Roly and Metellus. 18 

Q And when did you tell Roly? 19 

A Around 4:00, when he's coming back from his break. 20 

Q Uh-huh.  And where was it that you had this conversation? 21 

A At the nurses station. 22 

Q And do you recall when you told Metellus? 23 

A At the same time. 24 

Q Did you hear anything else from the Employer that day, 25 
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October 7th? 1 

A Yes. 2 

Q Who'd you hear from? 3 

A I got a call from Florinda on the phone.  And she told me 4 

that I am suspended, because somebody took a picture of us that 5 

were sleeping.  And I told her that's illegal.  Nobody can take 6 

me a picture without my knowledge.  And that's the end of 7 

conversation. 8 

Q When was the next time you spoke to the Employer? 9 

A We came back, I think it was Friday morning of October.  10 

Two day -- well, that's going to -- like Friday.  Yeah.  I'm 11 

sure. 12 

Q Uh-huh. 13 

A Friday.   14 

Q Why are you so sure it was a Friday? 15 

A Because that -- I -- because Monday I got a call that I 16 

got terminated. 17 

Q So what happened on this Friday? 18 

A We had a meeting with Florinda and Rachel. 19 

Q Where was your meeting with Florinda and Rachel? 20 

A Novato Healthcare in her office. 21 

Q Was anyone else in that meeting with you? 22 

A It's just me, Florinda and Rachel. 23 

Q Okay.  And how did that meeting begin? 24 

A She just asked me about the breaks and what did I do on my 25 
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breaks.  I said I slept on my break.  And she said that, "Okay, 1 

you can sign this paper, but that doesn't mean that you have to 2 

agree with this paper." 3 

Q And what was that paper? 4 

A It's saying that my suspension, that I was sleeping. 5 

Q And did Rachel speak at all during this meeting? 6 

A No, she's just writing our conversation. 7 

Q And what did you say -- or did you say anything in 8 

response to -- 9 

A Yeah.  At the end of the conversation, I told Florinda, 10 

"Did you know that our picture was posted all over the 11 

facility?  In the bathroom, the toilet, in the laundry area, in 12 

the kitchen?"  And she said, "I don't know about the picture." 13 

Q And how had you heard about that picture? 14 

A It's -- my coworker.  Several of my coworkers. 15 

Q Did you ever see a copy of the picture posted? 16 

A Yes. 17 

Q Ms. Brown, I've handed you an exhibit marked General 18 

Counsel Exhibit 8.  Do you recognize this? 19 

A Yes. 20 

Q What is it? 21 

A This is on the left hand side.  It's Lea and the right 22 

hand side is me. 23 

Q Where have you seen this picture before? 24 

A One of -- used to be my coworker, Angie, she used to be 25 
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working there, a supervisor.  She had -- she showed it to me on 1 

her phone.  Somebody texted it to her.  And she showed it to 2 

me.  And then a little after two or three hours, Brenda came in 3 

to Lea and gave this picture. 4 

Q And who's Brenda? 5 

A Brenda still works there.  And I'm not sure if she still 6 

work, but she used to work there.  She's the CNA of day shift. 7 

Q And did Angie tell you where she had seen the picture? 8 

A She hasn't seen the picture, but one of the CNA also there 9 

texted the picture to her phone. 10 

Q So did Brenda tell you where she had seen this picture? 11 

A Yes.  It's in the laundry.  This was taken -- she pulled 12 

this from the laundry area. 13 

Q When was the next time you heard back from your Employer 14 

about the suspension? 15 

A Monday I got a call from Darron.  He left me a message 16 

that I am terminated and as of this day, I will be receiving my 17 

paycheck at home. 18 

Q And did you say anything in response? 19 

A I just heard his voice mail. 20 

Q Before your discharge, were you ever told you could not 21 

take a nap during your break? 22 

A No.  I've been working for 11 years.  No one told me that. 23 

Q So at Novato in Novato's policies -- 24 

A Oh, no.   25 
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Q -- had you ever been told you could not take a nap during 1 

your break? 2 

A No. 3 

Q Had you ever been told you couldn't take a nap during a 4 

lunch break? 5 

A Yeah. 6 

Q You were told -- 7 

A Oh, no, no, no. 8 

Q Okay. 9 

A I'm sorry. 10 

Q And were you ever told you couldn't take a nap during a 11 

ten minute break? 12 

A No. 13 

Q Were you aware of any employees being -- prior to your 14 

suspension, were you aware of any employees being disciplined 15 

for taking naps? 16 

A No. 17 

Q Did you ever see any other employees asleep at the 18 

facility? 19 

A Yeah. 20 

Q Where would you see them? 21 

A Station three, station two, station one. 22 

Q Okay.  All of -- 23 

A All station. 24 

Q Had you ever heard of anyone else, besides the four of you 25 
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-- besides -- at the time of your suspension, had you ever 1 

heard of anyone else? 2 

A No. 3 

MS. NOVOA:  Your Honor, I'd like to move Exhibit 8 into 4 

the record. 5 

JUDGE TRACY:  Any objections? 6 

MR. MIRRAFATI:  Well, we don't know what the text on here 7 

is.  Can we do some voir dire on that? 8 

MS. NOVOA:  Sure. 9 

JUDGE TRACY:  Sure. 10 

VOIR DIRE EXAMINATION 11 

Q BY MR. MIRRAFATI:  Hi, Ms. Brown.  Do you know what this 12 

text on here is?  On company exhibit -- I mean, sorry, GC 13 

Exhibit 8? 14 

A Eight, yes. 15 

Q The handwriting.  Do you know who wrote that? 16 

A I don't know. 17 

Q Okay. 18 

A This was already there when they showed me the picture on 19 

the phone. 20 

Q Okay.  Did you ask anybody who wrote that? 21 

A (No verbal response). 22 

Q Okay.  Do you know -- 23 

JUDGE TRACY:  I need you to say yes or no for the record. 24 

THE WITNESS:  No. 25 
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Q BY MR. MIRRAFATI:  Do you know what it means? 1 

A Well, it says here, "I do this for you.  We were short.  2 

My Facebook selfie better." 3 

Q Is that in reference to you or do you know? 4 

A I don't know. 5 

Q Okay. 6 

A I don't know.  I think they're just making a fun out of us 7 

(sic).  That's basically it. 8 

Q Okay. 9 

MR. MIRRAFATI:  Nothing further.  No objection. 10 

JUDGE TRACY:  Okay.  So General Counsel's Exhibit 8 is 11 

admitted into evidence. 12 

(General Counsel Exhibit Number 8 Received into Evidence) 13 

DIRECT EXAMINATION (CONTINUED) 14 

Q BY MS. NOVOA:  And one final question, Ms. Brown.  Ms. 15 

Sabelino is in the picture with you.  Is that correct?  16 

A Uh-huh. 17 

JUDGE TRACY:  Can you say yes or no for the record? 18 

THE WITNESS:  Yes. 19 

JUDGE TRACY:  I'm sorry. 20 

THE WITNESS:  Yes. 21 

Q BY MS. NOVOA:  And Ms. Brown, had Ms. Sabelino 22 

communicated to you at all about her breaks that morning? 23 

A Yeah, she told me. 24 

Q What did she tell you? 25 
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A She said, "I'm taking ten minutes break also." 1 

Q And as far as you know, was there any policy that two 2 

employees could not take a ten minute break at the same time? 3 

A No. 4 

MS. NOVOA:  No further questions. 5 

JUDGE TRACY:  Mr. Siegel? 6 

MR. SIEGEL:  No questions. 7 

JUDGE TRACY:  All right.  So Mr. Mirrafati? 8 

MR. MIRRAFATI:  Yes.  Can we get some time please? 9 

MR. ALBERT:  And the statement. 10 

MS. NOVOA:  Okay. 11 

JUDGE TRACY:  The statement.  All right.  So let's go 12 

ahead and go off the record.  You have a statement, I'm 13 

assuming. 14 

MS. NOVOA:  Yes. 15 

JUDGE TRACY:  So again, let us know when you're ready. 16 

MR. MIRRAFATI:  Okay. 17 

JUDGE TRACY:  Okay? 18 

MR. MIRRAFATI:  Thank you. 19 

(Off the record at 4:53 p.m.) 20 

JUDGE TRACY:  All right, Mr. Mirrafati, go ahead, please. 21 

MR. MIRRAFATI:  Thank you. 22 

CROSS-EXAMINATION 23 

Q BY MR. MIRRAFATI:  Hi, Ms. Brown.  Ms. Brown, can you -- 24 

do you have a general time that you take your meal breaks or 25 
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does it fluctuate? 1 

A It varies. 2 

Q Okay.  And why does it vary? 3 

A Depending if I'm not busy.  But I don't have a definite 4 

time to. 5 

Q When you go on your 30 minute break, do you tell the other 6 

people -- other employees in the unit that you're going on your 7 

30 minute break? 8 

A Yes. 9 

Q Why is that? 10 

A So that they could watch the floor for me. 11 

Q Okay.  During the night shift, is it ever allowed to have 12 

two employees go on a 30 minute break at the same time? 13 

A Yeah, as long as there's other two people in the floor. 14 

Q Even in the same station? 15 

A I don't know about the other station. 16 

Q So in Station 4, you allow your employees to go on a 30 17 

minute break at the same time? 18 

A Well, if there's two of us, then yeah, we you know, take 19 

turns. 20 

Q What do you mean?  I'm trying to find out if it's ever 21 

allowed to have two employees go on a 30 minute break at the 22 

same time during the night shift in Station 4. 23 

A Well, my question is, are you talking about the 30 minutes 24 

break? 25 
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Q Yes, I'm talking about the 30 minute break. 1 

A Oh, no. 2 

Q Okay. 3 

A Because I'm thinking the ten minutes break. 4 

Q Right.  Okay.  So with respect to the 30 minute break, you 5 

never allowed two employees to go on a 30 minute break at the 6 

same time. 7 

A No. 8 

Q Okay.  And why is that? 9 

A Because that's -- 30 minutes could -- that's a long time 10 

for two people to be away.  And if there's only two of us with 11 

45 patient, that's kind of -- put patient in danger. 12 

Q Okay.  Do employees have to schedule or let you know when 13 

they're going on their 30 minute break? 14 

A Yes. 15 

Q Now, with respect to -- also with respect to the 30 minute 16 

break, isn't it true that employees are required to take the 30 17 

minute break away from the nurses station, away from the work 18 

area? 19 

A Yeah.  But our break room is messy.  There's like big 20 

carts of tray from the kitchen they stuck up in there.  And 21 

sometimes we couldn't even get into the door.  It's all 22 

blocked.  And it's stinky, because there's bathroom in there.  23 

It's messy.  Night shift is -- we -- there's no place for us to 24 

-- except Station 4. 25 
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Q But the general requirement is to take it away from the 1 

nurses station, correct? 2 

A Yeah. 3 

Q Okay.  And do you know why the general requirement is to 4 

take your 30 minute break away from the nurses station? 5 

A So that you could have like, you know, 30 minutes break 6 

for your -- you know, you could have fresh air or anything you 7 

could do. 8 

Q Okay.  Now, with respect to the ten minute rest breaks, do 9 

employees have to let you know when they're going on their ten 10 

minute break? 11 

A Yes. 12 

Q Okay.  And do you have to schedule a ten minute break to 13 

allow for coverage of the patients? 14 

A Well, yes. 15 

Q Okay.  But even though you have to schedule it to cover -- 16 

to have enough patient coverage, you mentioned that you do 17 

allow two employees to go on a ten minute break at the same 18 

time. 19 

A Yes, as long as we're there, I'm there and one of the CNA 20 

is there, then we're good. 21 

Q Okay.  As long as you're there and another CNA is there, 22 

then you can allow two employees to go on a ten minute break at 23 

the same time? 24 

A Yes. 25 
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Q Okay.  Now, on October 7th, you ended up taking your ten 1 

minute break at the nurses station. 2 

A Yes. 3 

Q Correct?  And isn't it true that there was another 4 

employee that took their rest break next to you? 5 

A Yes. 6 

Q At the same time? 7 

A Yes. 8 

Q Okay.  But you just stated right now that if you're there, 9 

if you're working and it's only -- it's only okay to take -- 10 

have two people go on their rest break at the same time, if 11 

you're available. 12 

A That's not what I was thinking. 13 

Q Okay.  What did you -- 14 

A As long as there's two people.  It -- well, yes, I am a 15 

nurse.  But I could also do also CNA work.  So four people is 16 

con -- you know, we could do -- we could work hand in hand for 17 

two people to take care of the patients, regardless if they are 18 

nurse or CNA. 19 

Q Okay.  Isn't it true that you're the lead nurse in -- 20 

A I'm the charge nurse in the Station 4. 21 

Q Okay.  And you're responsible for coordinating the break 22 

times of the employees, correct? 23 

A Yes. 24 

Q So you mentioned that you've seen other employees sleep 25 
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during their meal or rest breaks throughout the facility, 1 

correct? 2 

A Yes. 3 

Q Okay.  When you've witnessed others sleeping, have you 4 

noticed other individuals in the same unit sleeping as well, at 5 

the same time? 6 

A I don't understand the question. 7 

Q So you mentioned that you've witnessed people sleeping -- 8 

A Yes. 9 

Q -- throughout the facility, correct? 10 

A Uh-huh. 11 

Q So give me an example of one person you saw sleeping? 12 

A In my station or other stations? 13 

Q Well, you mentioned you've seen it generally, so -- 14 

A Oh, okay.  Yeah.  I've seen other stations, CNAs or nurses 15 

that sleep during their breaks. 16 

Q Okay.  Now, when you've seen them sleeping, have you seen 17 

other people in the same station also sleeping at the same 18 

time? 19 

A Not that I know of. 20 

Q Okay. 21 

A Because they're in different areas. 22 

Q Okay.  Would you agree that it's improper for the 23 

entire -- for all employees in the same station to not be 24 

working at the same time? 25 
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A I don't think so. 1 

Q I -- you think it's okay if the entire workforce in a 2 

station doesn't work? 3 

A That's not what I meant.  We can have -- if -- for 4 

example, there's four people in Station 4 in one unit.  Two 5 

people can have ten minutes break the same time.  That's okay. 6 

Q Who told you that? 7 

A Because there's enough staffing for us to cover -- 8 

Q Is that something -- 9 

A -- to cover the patient.  And plus, if there's no call 10 

lights and we're just in close proximity to the residents. 11 

Q Did -- 12 

A We're not outside the building. 13 

Q Did somebody tell you that it's okay to have two employees 14 

go on a rest break at the same time? 15 

A Not that I know of. 16 

Q Okay.  You just came up with that on your own? 17 

A I just -- that's -- I think that's okay, because nobody is 18 

in danger.  And we're inside the facility.  We're not away from 19 

the patient. 20 

Q Okay.  Isn't the point of all the break times, either the 21 

ten minute or the 30 minute breaks, to have a full 30 minute or 22 

full ten minute rest break without interruption? 23 

A Yes. 24 

Q Okay.  So if that's the case, then isn't it better 25 
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practice to not take your ten minute or 30 minute break in the 1 

work area?  So you don't have to deal with a potential 2 

interruption to your break? 3 

A You can't say that, because the reason why we are in the 4 

nurses station is that if there's anything -- emergency with 5 

the patient, then we are quick to respond. 6 

Q Right.  But legally you're allowed a ten minute break? 7 

A Yes. 8 

Q Okay.  So you're allow not all -- you're not supposed to 9 

work in the middle of your ten minute break? 10 

A I know that -- 11 

MR. SIEGEL:  Objection.  It's calling for a legal opinion.  12 

I mean, that's my objection.  Just -- he's asking her whether 13 

it's lawful to -- or required to have interrupted ten minute 14 

break.  And she's not qualified to give that answer. 15 

MR. MIRRAFATI:  I didn't ask that question. 16 

JUDGE TRACY:  So just -- if you could just rephrase the 17 

question, please. 18 

MR. MIRRAFATI:  Sure. 19 

Q BY MR. MIRRAFATI:  So, you agree that you're allowed to 20 

have a ten minute uninterrupted break, correct? 21 

A Yes. 22 

Q Okay.  So if you're saying that you could take your ten 23 

minute break in the nurses station and that's fine, because 24 

you're there and if something happens, you can go and attend to 25 
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the patient, would that -- wouldn't that prohibit you from 1 

allowing to have a full ten minute break? 2 

A Yes, but there's also exceptions to the rule.  If the 3 

patient is in danger, then we can be interrupted at any moment, 4 

because -- especially night shift, there's not enough staffing.  5 

And I cannot put my license on the line, if something happy to 6 

the patient. 7 

Q Okay.  So you understanding there's not enough staffing in 8 

the night shift? 9 

A Yes. 10 

Q But yet you're okay to have only two people working at the 11 

same time? 12 

A Well that time, we are -- there are enough of us. 13 

Q I'm handing you a document we'll mark as Employer's 14 

Exhibit 1. 15 

(Employer Exhibit 1 Marked for Identification)   16 

Q MR. MIRRAFATI:  Can you please turn to the second page of 17 

that document? 18 

MR. SIEGEL:  Counsel, do you -- is that all the copies 19 

that you have? 20 

MR. MIRRAFATI:  I -- that's the only one I have, yes. 21 

MR. SIEGEL:  Oh, okay. 22 

MR. MIRRAFATI:  Sorry.  I had five. 23 

MR. SIEGEL:  That's fine.  I'll make -- I can make a 24 

photocopy. 25 
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JUDGE TRACY:  Well, like I said on the phone before was 1 

that if there's two copies, the court reporter, one of those 2 

sets can be used for the witnesses.  And then you can take this 3 

one. 4 

MR. SIEGEL:  Thank you, Your Honor. 5 

JUDGE TRACY:  So I had mentioned that.  So if you need it, 6 

you can take it, okay? 7 

MR. SIEGEL:  Okay. 8 

Q BY MR. MIRRAFATI:  Okay, Ms. Brown.  Can you please turn 9 

to the second page of Employer's Exhibit 1?  Are you there? 10 

A Second page. 11 

Q Yes. 12 

A Yes. 13 

Q Do you see your name at the top? 14 

A Yes. 15 

Q Okay.  And do you recall this meeting on October 9th? 16 

A Yes. 17 

Q Is that your signature at the top as well? 18 

A Yes. 19 

Q Okay.  Do you recall -- do you agree with the statement 20 

that's in here on the findings? 21 

A Yes. 22 

Q Is that what you told Florinda Nobleza in that meeting? 23 

A Yes. 24 

Q Okay.  What did you mean here at the end of the statement, 25 
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where it says, "This happened during the rush hour, before 7:00 1 

a.m.?" 2 

A That Darron asked me about my breaks. 3 

Q Yes.  I know that.  But you state -- the statement at the 4 

end that says, "This happened during the rush hour before 7:00 5 

a.m." 6 

A Yeah. 7 

Q What does that mean? 8 

A This happened -- that he asked me. 9 

Q Oh, when it asked you -- 10 

A Yes. 11 

Q -- what had happened? 12 

A Yeah. 13 

Q Okay.  That's what you're referring to? 14 

A Yes. 15 

Q Okay.  You're not referring to the -- to when you took 16 

your break? 17 

A No.  This happened that he came in there at 7:00 a.m., 18 

before 7:00 a.m. asking about my break time. 19 

Q So on October 7th, when Darron first asked you what -- on 20 

that day.  So what -- based on the statement, what you're 21 

saying here, what did he ask you specifically? 22 

A What time did I take my break. 23 

Q Okay.  And what did you tell him? 24 

A I said around 4-ish. 25 
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Q Okay.  You said around 4-ish? 1 

A Uh-huh. 2 

JUDGE TRACY:  And I need you to say yes or no -- 3 

THE WITNESS:  Yes. 4 

JUDGE TRACY:  -- for the record.  Thank you. 5 

Q BY MR. MIRRAFATI:  Okay.  Did you -- did he ask you if you 6 

took any other breaks? 7 

A He a -- no.  He only ask me if I clock in and out.  I said 8 

no, not on my ten minutes break.  That's what I can remember on 9 

the best of my knowledge. 10 

Q He didn't ask you if you take any other rest breaks at 11 

all, or ten minute breaks? 12 

A I can't remember. 13 

Q Okay.  So isn't it true that he actually asked you that 14 

when did you take -- did you take a meal break? 15 

A Yes. 16 

Q Okay.  Isn't it also true that when he -- that he asked, 17 

"Isn't it -- did you take any other breaks?" 18 

A I can't remember. 19 

Q Okay.  Now, according to your timecard from that day, you 20 

took your meal break at 5:07. 21 

A Okay. 22 

Q Is that -- are you saying that 4:00 is now incorrect?  23 

Your statement? 24 

MS. NOVOA:  Objection, Your Honor. 25 
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MR. SIEGEL:  Objection.  Misstate -- 1 

MS. NOVOA:  Misstates the testimony.  Her testimony has 2 

been that she took her ten minute break at 4:00. 3 

MR. SIEGEL:  Same objection. 4 

JUDGE TRACY:  So let's -- you know, I sustain the 5 

objection to the extent that that wasn't her testimony.  So you 6 

can ask some questions leading up to that. 7 

MR. MIRRAFATI:  Okay. 8 

Q BY MR. MIRRAFATI:  So when did you take your ten minute 9 

break?  When did you take your ten minute breaks? 10 

A 4-ish. 11 

Q 4-ish. 12 

A That's what I remember. 13 

Q Okay.  Did you take any other ten minute breaks that 14 

night? 15 

A No. 16 

Q Okay.  And when did you take your meal break? 17 

A After my ten minutes.  After -- before my med pass.  18 

That's what I remember. 19 

Q Okay.  So now going to the picture, GC Exhibit 8. 20 

A Yes. 21 

Q Okay.  Which one of you is in this picture?  Which one are 22 

you on this?  Left or right? 23 

A I'm on the right -- 24 

Q Okay. 25 
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A -- side. 1 

Q And you have a pillow there, right? 2 

A I don't know. 3 

Q Do you recall having a pillow that night?  Is that a yes 4 

or a no? 5 

A No. 6 

Q Okay.  You don't have -- you didn't have a pillow that 7 

evening? 8 

A No. 9 

Q Okay.  Okay.  And when you were sleeping, did you plan to 10 

take a ten minute break at that time? 11 

A I don't get your question. 12 

Q So in this picture, were you -- you were on your ten 13 

minute break, you're claiming, correct? 14 

A Yes. 15 

Q Okay.  And how did you plan to make sure you actually took 16 

ten minutes? 17 

A I took power nap on my ten minutes. 18 

Q Did you set an alarm? 19 

A No. 20 

Q Okay.  How did you know to wake up within ten minutes? 21 

A Because I told Roly and Metellus that I'm taking my ten 22 

minutes. 23 

Q Did they -- 24 

A And -- 25 
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Q -- come wake you up at ten minutes? 1 

A Yeah. 2 

Q When did they wake you up? 3 

A Well, I'm not sure.  I can't remember.  But I told them 4 

ten minutes break.  So they should know that it's ten minutes. 5 

Q But did they wake you up, or did you wake up on your own? 6 

A Of course I wake up on my own. 7 

Q Okay.  How do you know that you actually had a ten minute 8 

break then? 9 

A Ten minutes. 10 

Q Is it possible that you had a break of longer than ten 11 

minutes? 12 

A I don't know. 13 

Q So is it possible that you could have had more than ten 14 

minutes, or not? 15 

A I don't know. 16 

Q So, if you took -- if you told Roly and Metellus that you 17 

were going on your break, but you're the lead nurse, do you 18 

expect them to come and wake you up during your break? 19 

A Why not? 20 

Q But you're their supervisor technically, right? 21 

A Yes.  So what, if I'm the supervisor?  They can approach 22 

me anytime.  There is no wall between us, between supervisor 23 

and CNA. 24 

Q Okay.  But did they in fact wake you up? 25 
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A Like I said, I wake -- woke up by myself. 1 

Q Okay.   2 

MR. MIRRAFATI:  Nothing further. 3 

JUDGE TRACY:  Okay.  Yes? 4 

MR. ALBERT:  Let me just a couple questions. 5 

CROSS-EXAMINATION 6 

Q BY MR. ALBERT:  Did Lea begin her break at the same time 7 

that you did? 8 

A I think I was first.  Like -- well, before she -- before I 9 

take my ten minutes break, she came into me (sic) also that 10 

she's taking her break, so yes. 11 

Q When you woke up, where was she? 12 

A She was next to me. 13 

Q Was she asleep? 14 

A No, she's awake. 15 

Q She was already awake.  Okay.   16 

MR. ALBERT:  Nothing further. 17 

JUDGE TRACY:  Ms. Novoa, go ahead, please. 18 

REDIRECT EXAMINATION 19 

Q BY MS. NOVOA:  Did anyone from the Employer ever tell you 20 

it was not okay to have two employees on a ten minute break at 21 

the same time? 22 

A No. 23 

MS. NOVOA:  No further questions. 24 

JUDGE TRACY:  Mr. Siegel? 25 
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MR. SIEGEL:  No questions. 1 

JUDGE TRACY:  Okay. 2 

MR. MIRRAFATI:  Nothing further. 3 

JUDGE TRACY:  Okay.  And then this exhibit, do you want 4 

to -- 5 

MR. MIRRAFATI:  Yeah, can we -- 6 

JUDGE TRACY:  -- get it in later or now? 7 

MR. MIRRAFATI:  -- enter it?  We can admit it later, when 8 

we get the foundation in, unless they don't object now. 9 

MS. NOVOA:  Are you going to be offering all of the re -- 10 

MR. ALBERT:  We're going to offer all of them eventually, 11 

yeah. 12 

MS. NOVOA:  Okay.   13 

MR. ALBERT:  It's not a big deal.  We can bring it in 14 

later, if you want. 15 

MS. NOVOA:  I think maybe just so we have all the 16 

foundation for all the documents. 17 

MR. ALBERT:  Sure. 18 

MS. NOVOA:  Thanks. 19 

JUDGE TRACY:  So -- 20 

MR. ALBERT:  We'll admit later. 21 

JUDGE TRACY:  Admit later.  Okay.  All right.  Well, Thank 22 

you very much. 23 

THE WITNESS:  Thank you. 24 

JUDGE TRACY:  Please don't discuss your testimony with 25 
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anyone else until after the close of the hearing. 1 

THE WITNESS:  Thank you, Your Honor. 2 

JUDGE TRACY:  Okay?  And then one -- a couple of just very 3 

minor things.  I wanted to clarify that this person that 4 

everyone keeps referring to with different names.  So have 5 

An -- what I see here in the complaint is Angel Sabelino.  And 6 

she's also referred to as what? 7 

MS. NOVOA:  She's also referred to as Lea, Angel Lea and 8 

just Angel. 9 

JUDGE TRACY:  Okay. 10 

MR. ALBERT:  Princess Leia I think -- I thought I heard as 11 

well. 12 

JUDGE TRACY:  Well, I heard an Angie also today. 13 

MS. NOVOA:  Angie is another person. 14 

JUDGE TRACY:  But not one of these. 15 

MS. NOVOA:  No, Your Honor. 16 

JUDGE TRACY:  Okay.  All the names were getting a little 17 

confused.  And then was there anything that we -- 18 

MS. NOVOA:  We wanted to clarify the point that in the 19 

translation, Metellus Narvius -- 20 

JUDGE TRACY:  Oh. 21 

MS. NOVOA:  -- was referred to as -- by a female pronoun 22 

at times.  And he is actually male. 23 

JUDGE TRACY:  That's right.  Okay.  Okay.  All right.  24 

Well thank you.  We'll go off the record for now.  And -- 25 
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MR. SIEGEL:  Your Honor -- Your Honor -- 1 

JUDGE TRACY:  Oh, yeah.  Sorry. 2 

MR. SIEGEL:  Off the record.  Off the record. 3 

JUDGE TRACY:  Oh, okay.  So let's go off the record. 4 

(Whereupon, the hearing in the above-entitled matter was 5 

recessed at 5:38 p.m. until Tuesday, August 16, 2016 at 9:30 6 

a.m.) 7 
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P R O C E E D I N G S 1 

JUDGE TRACY:  Okay.  So we're going to again have another 2 

translation this morning.  So Mr. Ramirez, I just wanted to 3 

remind you that you're still going to be translating based upon 4 

the oath that I administered yesterday. 5 

THE INTERPRETER:  I understand. 6 

JUDGE TRACY:  Okay.  So go ahead and stand up, please.  7 

And raise your right hand.  And you can look at me. 8 

Whereupon, 9 

ANGEL LEA SABELINO 10 

having been duly sworn, was called as a witness herein and was 11 

examined and testified as follows: 12 

JUDGE TRACY:  Thank you.  Go ahead and have a seat and say 13 

your name for the record. 14 

THE WITNESS:  Angel Lea Sabelino. 15 

JUDGE TRACY:  Okay.  Ms. Novoa, go ahead, please. 16 

DIRECT EXAMINATION 17 

Q BY MS. NOVOA:  Good morning, Ms. Sabelino. 18 

A Morning. 19 

Q Have you ever worked for Novato Healthcare Center? 20 

A Yes, I have. 21 

Q When did you work there? 22 

A 2008. 23 

Q When did you stop working there? 24 

THE INTERPRETER:  Start working. 25 
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MS. NOVOA:  Stop working there. 1 

THE WITNESS:  Oct 12, 2016 -- oh, 15.  Sorry.  Sorry. 2 

Q BY MS. NOVOA:   And what was your position there? 3 

A None. 4 

Q Did you have an assigned shift a Novato Healthcare Center? 5 

A Yes, I work in the evening. 6 

Q Okay.  What were the hours of the shift you worked? 7 

A 11:00 p.m. to 6:00 in the morning. 8 

Q What was the end time of your shift? 9 

A Oh, it's at 6:00 in the morning. 10 

Q Ms. Sabelino, is it possible your end time was 7:00 in the 11 

morning? 12 

A I'm sorry.  I miss -- I'm sorry.  I apologize.  It's 7:00 13 

in the morning. 14 

Q I just wanted to be clear.  How long did you work that 15 

shift? 16 

A From 2008 to 2015. 17 

Q Were you assigned to a specific station? 18 

A No, not really. 19 

Q At the time of your discharge, where you assigned to a 20 

particular nursing station? 21 

A No. 22 

Q What station were you working at when you were discharged? 23 

A Station 4. 24 

Q Did you have to clock in and out for your 30 minute meal 25 
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breaks? 1 

A Yes I did. 2 

Q Did you have to clock and out for your ten minute breaks? 3 

A No, I didn't. 4 

Q Did you have to document in any way what time you took 5 

your ten minute breaks? 6 

A No, I didn't. 7 

Q Ms. Sabelino, are you familiar National Union of 8 

Healthcare Workers or NUHW? 9 

A Yes, I do (sic). 10 

Q When did you first learn about the Union? 11 

A I learned through a friend, a coworker. 12 

Q Do you remember when you heard about it? 13 

A It was around the month of July. 14 

Q Did you attend any meetings led by the Union? 15 

A Yes, I did. 16 

Q Do you remember about how many you attended? 17 

A I'm not quite sure, but it's more than once. 18 

Q Do you remember if it was less than ten? 19 

A I'm not really sure.  It was around four or five, I think. 20 

Q Where were the meetings held? 21 

A At the house of a coworker. 22 

Q Okay.  Were they ever held anywhere else? 23 

A No other place. 24 

Q Did you sign anything regarding union representation? 25 
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A Yes. 1 

Q What'd you sign? 2 

A It was a document stating something about the Union and 3 

what they were going to do. 4 

Q And did it say anything about being represented by the 5 

Union? 6 

A Yes. 7 

Q Do you remember when you signed that paper? 8 

A I don't recall exactly, but it's around August or 9 

September. 10 

Q Did you ever ask anyone to sign a piece of paper like 11 

that? 12 

A Yes. 13 

Q About how many employees did you -- or excuse me.  Who -- 14 

what type of people did you ask to sign this piece of paper? 15 

A My coworkers. 16 

Q And how many of your coworkers did you ask to sign this 17 

petition? 18 

A More or less around 20. 19 

Q Did you say more or less the same thing to employees when 20 

you asked them to sign this paper? 21 

THE INTERPRETER:  Again, please. 22 

Q BY MS. NOVOA:  Did you say more or less the same things to 23 

employees when you asked them to sign this paper? 24 

A You know, I really don't remember exactly around that 25 
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much. 1 

Q Okay.  Do you remember more or less what it was you said 2 

to them? 3 

A Could you repeat the question, please? 4 

Q I'll simplify it.  What did you say to your coworkers 5 

about the paper? 6 

A I was explaining to them the contents of the document and 7 

what good it will do for us. 8 

Q What good what would do for you? 9 

A It stated, and I told them, that should any problem arise 10 

in our work, that they're going to help us. 11 

Q And who is they? 12 

A The Union. 13 

Q How many of the employees you talked to signed this piece 14 

of paper? 15 

A There were several, but I don't quite remember. 16 

Q Where would you talk to employees about this paper? 17 

A At the parking lot and also in the break room. 18 

Q Which parking lot would you talk to people in? 19 

A In the front part. 20 

Q And what time of day would you talk to people? 21 

A Right after my work. 22 

Q Do any managers or supervisors have offices that face that 23 

front parking lot? 24 

A Yes.  The offices were closed. 25 
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Q Whose office? 1 

A The office of the administrator, Darron Treude.  Yes. 2 

MS. NOVOA:  Let the record reflect I've distributed a copy 3 

of an exhibit marked GC Exhibit 9.  I've also given Ms. 4 

Sabelino a -- the actual lanyard that's depicted in this 5 

picture.   6 

Q BY MS. NOVOA:  Ms. Sabelino, could you hold up the lanyard 7 

for everyone? 8 

MS. NOVOA:  And I'd like the record to reflect that as Ms. 9 

Sabelino held up the lanyard, there was some of the buttons 10 

clanking against each other.  There's several buttons in the 11 

picture. 12 

Q BY MS. NOVOA:  Ms. Sabelino, do you recognize this lanyard 13 

that I've handed you? 14 

A Yes I do. 15 

Q Why do you recognize it? 16 

A Because I used to where this the first time I receive it. 17 

Q Is that your lanyard? 18 

A Yes, it is. 19 

Q And you can put it down, so your arm can rest.  Thank you.  20 

Ms. Sabelino, how often would you wear this lanyard? 21 

A Every day. 22 

Q And would you wear it just like it's shown right now, with 23 

all the buttons? 24 

A Yes I did. 25 
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Q Where did you get this lanyard? 1 

A From Richard Draper. 2 

Q That's the Union organizer? 3 

A Yes, it is. 4 

Q And where did you get the buttons from? 5 

A From Richard also. 6 

Q Do you remember when you started wearing this lanyard? 7 

A I'm not really sure about the month, but it must be around 8 

August or September. 9 

Q Did you ever do anything else with the lanyard and 10 

buttons, besides wear them? 11 

A I wore it all the time, but I also had some that I give 12 

away. 13 

Q Who did you give them to? 14 

A To my other coworkers. 15 

Q Where would you give it to them? 16 

A In the break room and also outside the facility. 17 

Q Where outside the facility? 18 

A At the parking lot. 19 

Q Which parking lot? 20 

A At the front one. 21 

Q And which items would you give out? 22 

A I'm giving the lanyard and the buttons. 23 

Q About how many times did you hand out these items? 24 

A Several times.  More than once or five. 25 
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Q Did you ever hand out anything else about the Union? 1 

A Yes, the papers. 2 

Q Okay.  What were these papers about? 3 

A It's -- it has information regarding the Union. 4 

Q Okay.  Where would you hand out these papers? 5 

A As soon as I receive the papers, that's the time I 6 

distribute them. 7 

Q And where did you distribute the papers? 8 

A I gave them away at the break room and at the parking lot 9 

outside the facility. 10 

Q At what time of day would you hand these out? 11 

A After my work shift in the morning. 12 

Q And just to be clear, which parking lot? 13 

A In the front. 14 

Q Are you aware that on September 16th, the Union -- of last 15 

year, the Union filed a petition for a representation election 16 

at Novato Healthcare? 17 

A Yes I do (sic). 18 

Q And are you aware of an election based on that petition 19 

held on October 14th and 15th of 2015? 20 

A Yes I do. 21 

Q Between September 16th and October 14th, were you aware of 22 

any meetings held at the facility about the Union? 23 

A Yes. 24 

Q Did you attend any of these meetings? 25 
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A No, I did not. 1 

Q Why not? 2 

A Because that was time to work. 3 

Q And how did you know these meetings were happening then? 4 

A They told us. 5 

Q Who would tell you? 6 

A The supervisor. 7 

Q Which supervisors? 8 

A The people who work in the afternoon advise our charge 9 

nurse.  10 

Q Did any other managers from the facility ever tell you 11 

about these meetings? 12 

A Yes. 13 

Q Who? 14 

A Darron. 15 

Q And that's the administrator Darron? 16 

A Yes, he is. 17 

Q How many times did the administrator Darron tell you about 18 

these meetings? 19 

A Twice. 20 

Q And the first time, where did he talk to you? 21 

A In the hallway hear the nursing station, where the 22 

patients also were there. 23 

Q Do you remember what time it was? 24 

A It was past 6:00 in the morning. 25 
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Q Was anyone else a part of the conversation? 1 

A The first time there were just the two of us. 2 

Q And what did Darron say to you? 3 

A He asked me if I knew anything about the meeting. 4 

Q And what did you say? 5 

A I asked him what kind of meeting. 6 

Q And what did he say? 7 

A I don't know how to say it in Tagalog, but it's something 8 

about an antiunion thing. 9 

Q And what did you say after that? 10 

A I just told him I'm still on my work shift and after that, 11 

probably I will know, I don't know. 12 

Q Were you wearing your Lanyard and buttons when you talked 13 

to him? 14 

A Yes. 15 

Q What about that second conversation with Darron?  Where 16 

did that conversation happen? 17 

A At the nursing station? 18 

Q And what time was that conversation? 19 

A It was past 6:00 also. 20 

Q And was anyone else a part of that conversation? 21 

A Nobody.  Just the two of us. 22 

Q And what did Darron say that time? 23 

A He asked me if I was aware of a meeting and I should 24 

attend. 25 
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Q And what did you say? 1 

A I told him I'm still working, so that's all I can say. 2 

Q Were you wearing your lanyard and buttons? 3 

A Yes, I was. 4 

Q Prior to the Union petition, how often did you have 5 

contact with the administrator during your shift? 6 

A None. 7 

Q During this time period between September 16th and October 8 

14th, did you have any other conversations with managers or 9 

supervisors about the Union? 10 

A Yes. 11 

Q Who? 12 

A Diane McClain. 13 

Q Where did you talk to Ms. McClain? 14 

A She called me right there in front of the nursing station. 15 

Q And what did she say when she called -- talked to you in 16 

front of the nursing station? 17 

A She asked if she could have a few minutes to talk with me. 18 

Q Okay.  And what did you say? 19 

A I said yes. 20 

Q Okay.  And what did you do next? 21 

A I followed her to her office. 22 

Q And what happened there? 23 

A She warned me that whatever transpired between us is just 24 

only between us. 25 
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Q Okay.  Was the door open or closed? 1 

A It was closed. 2 

Q And what did she say next? 3 

A She asked me if I knew anything about the Union. 4 

Q And what did you say? 5 

A Yes, I told her I knew something about it, because I 6 

mentioned to her that my previous job, that we also had a 7 

union. 8 

Q Did she say anything else? 9 

A She asked me if I aware of the Union that they're going to 10 

ask for dues, payment. 11 

Q And what did you say? 12 

A Yes, I told her that I knew about it and it's not that 13 

much. 14 

Q Do you recall if she said anything else? 15 

A Yes. 16 

Q What else did she say? 17 

A She told me we're both single and we don't have children, 18 

so it's hard to find a job. 19 

MR. ALBERT:  I'm sorry.  I missed that. 20 

Q BY MS. NOVOA:  Can you repeat that? 21 

A She told me we don't have husbands and children.  It's 22 

hard to find a job now. 23 

Q Did she ask you anything about your former -- your old 24 

job, where you had a union? 25 
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A She told -- I told her that we had union back at my 1 

previous job.  And she asked me why I left the job. 2 

Q And what did you say? 3 

A I told her the contract was over. 4 

Q How did your conversation with Diane McClain end that 5 

morning? 6 

A I asked her if she had something more to tell me, because 7 

it was close to my leaving. 8 

Q And what did she say?  9 

A She said yes and she warned me once me once more that 10 

whatever happen between us is just between us. 11 

MR. ALBERT:  I'm sorry.  I couldn't here that. 12 

THE INTERPRETER:  That whatever happened -- the 13 

conversation happened between us, is just between us and not to 14 

tell anybody. 15 

Q BY MS. NOVOA:  And do you remember what date you had this 16 

conversation with Ms. McClain? 17 

A I can't tell exactly, but it's around the 4th or 6th of 18 

October. 19 

JUDGE TRACY:  So, I have to just intervene.  So again, you 20 

know, I know it's difficult with a translator.  But if there's 21 

a problem with the translation, just ask me, because the last 22 

part, I too got confused, because I didn't think it matched up 23 

with what was just said.  So could you please ask again of the 24 

witness how did they end this meeting?  I need that repeated, 25 
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but I'm not sure of the repetition back to you was exactly the 1 

way that it was first said.  Because I think something was 2 

added at the end.   3 

Okay?  So let's do that part again. 4 

MS. NOVOA:  Yes, Your Honor. 5 

Q BY MS. NOVOA:  How did your meeting with Diane McClain 6 

end? 7 

A I just said -- I told her I had to leave.  It was close to 8 

the time that I had to leave out of work. 9 

Q And did Ms. McClain respond to you? 10 

A Yes, she did. 11 

Q What did she say? 12 

A She let me. 13 

Q Did she say anything to you before you left? 14 

A Yes, I just said earlier.  She warned me not to tell 15 

anybody what happened between us. 16 

MS. NOVOA:  And if I could just make a request for the 17 

record.  If Mr. Ramirez could translate some of your orders or 18 

your requests, Your Honor, to the witness, so she can 19 

understand why -- 20 

JUDGE TRACY:  Oh, yeah.  Yeah. 21 

MS. NOVOA:  -- we repeated some questions. 22 

JUDGE TRACY:  So if you could just explain to Ms. Sabelino 23 

that we just -- there was a little bit of confusion, so we were 24 

asking her to repeat her testimony. 25 
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THE WITNESS:  Yes. 1 

JUDGE TRACY:  Okay. 2 

MS. NOVOA:  Thank you. 3 

Q BY MS. NOVOA:  Do you recall the last shift you worked for 4 

the Employer beginning the night of October 6th and ending the 5 

morning of October 7th? 6 

A It was from 11:00 p.m. to 7:00 in the morning. 7 

Q Do you remember whether you took a 30 minute break that 8 

day? 9 

A Yes, I did. 10 

Q Do you remember what time you took your 30 minute break? 11 

A I don't remember the exact time, but I did get a 30 minute 12 

break. 13 

Q Do you remember clocking in and out for your 30 minute 14 

break? 15 

A Yes. 16 

Q Did you take a ten minute break that day? 17 

A Yes. 18 

Q Which break did you take first? 19 

A The 30 minute one. 20 

Q Did you clock in and out for your ten minute break? 21 

A No, we don't do the in and out for that one. 22 

Q I'm sorry.  One more time. 23 

A We don't do that clock in and out for that one. 24 

Q Thank you.  What -- do you remember what you did during 25 
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your ten minute break that day? 1 

A I close my eyes. 2 

Q Okay.  Was that something you typically did during your 3 

ten minute breaks? 4 

A Yes. 5 

Q Was that something that you had seen other employees do as 6 

well? 7 

A Yes. 8 

Q Where did you take your ten minute break? 9 

A Near the nursing station and behind the nursing station. 10 

Q Did any of your -- can we clarify what you mean, behind 11 

the nursing station? 12 

A It's behind the nursing station on Unit 4, Station 4. 13 

Q Can -- and I know that sometimes there's difference in 14 

languages, but can you describe where inside the nurses station 15 

or around the nurses station you were? 16 

MR. ALBERT:  Objection.  She's not testified she was in 17 

the nursing station.  She said that she was behind it. 18 

JUDGE TRACY:  Sustained. 19 

Q BY MS. NOVOA:  Can you describe what was around you where 20 

you were taking your break? 21 

A You mean around me? 22 

Q Can you describe the nursing station for me? 23 

A It's open.  It's kind of -- it's not a room, but it's kind 24 

of -- there's some shelves.  There were chairs. 25 
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Q And where were you? 1 

A  I was right inside that area. 2 

Q You had mentioned that there were chairs in that area.  3 

Were you seated or standing while you took your break? 4 

A I was seated. 5 

Q Did you see any of your coworkers taking a ten minute 6 

break that morning? 7 

A Yes. 8 

Q Who? 9 

A Arlene Waters.  She was my nurse. 10 

Q Is she also known as Arlene Brown? 11 

A Yes. 12 

Q Where did you see her? 13 

A She was beside me also at the nursing station. 14 

Q How did you know she was also on her break? 15 

A She told me that she's going to take the break. 16 

Q And what language do you speak to Ms. Brown in? 17 

A Tagalog. 18 

Q Had you ever taken your ten minute break at the same time 19 

as someone else before? 20 

A Yes. 21 

Q And had you told anyone you were going to take your ten 22 

minute break at that time? 23 

A Yes. 24 

Q Did you always have to -- or excuse me.  Who did you tell? 25 
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A Yes, it was Arlene actually at that time. 1 

Q Did you always have to tell someone that you were taking 2 

your break? 3 

A Just the charge nurse. 4 

Q And I believe you testified to this earlier, but who was 5 

your charge nurse at Station 4? 6 

A Arlene Waters Brown. 7 

Q Did you talk to anyone else about your breaks on the 8 

morning of October 7th? 9 

MR. ALBERT:  Objection.  We need a timeframe. 10 

MS. NOVOA:  I said on the morning of October 7th.  Sorry, 11 

Your Honor. 12 

JUDGE TRACY:  No.  Yeah. 13 

MR. ALBERT:  My objection was is she asking she spoke to 14 

somebody else on the morning of October 7 about her breaks or 15 

some other time. 16 

JUDGE TRACY:  Okay.  I thought that that's what she asked. 17 

MR. ALBERT:  Okay. 18 

JUDGE TRACY:  But let's just -- if you'll just ask the 19 

question again, just clarifying the time period. 20 

Q BY MS. NOVOA:  Ms. Brown, do you recall speaking to anyone 21 

else on the morning of October 7 about your breaks? 22 

A Just Arlene. 23 

Q Did anyone else later ask you about your breaks? 24 

A There was, yes. 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

227 

Q Who? 1 

A The administrator, Mr. Darron Treude there was somebody 2 

with him, Ms. Teresa Gilman. 3 

Q Do you know Teresa Gilman's position is? 4 

A She was the kitchen supervisor. 5 

Q Where did this conversation take place? 6 

A It was in the hallway near the door of the kitchen.  Oh, I 7 

meant the patient's room outside. 8 

Q What time was this conversation? 9 

A They ask me if I took my 30 minute break.  And also about 10 

the ten minute break. 11 

Q I'd like to back up.  I asked what time your conversation 12 

with Darron and Teresa Gilman took place. 13 

A Yes, I -- it was about my break.  I'm sorry. 14 

Q It's okay.  At that time did you speak with Darron? 15 

A It was past 6:00 in the morning. 16 

Q And so I believe you said he asked you about your 30 17 

minute break.  Is that correct?  18 

A Yes. 19 

Q And what did you say? 20 

A I said yes, I did. 21 

Q And did he ask anything else? 22 

A The ten minute break, too. 23 

Q And I'm sorry.  Can you clarify?  What was it that Darron 24 

said to you? 25 
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A He asked me, too, about the ten minute break, if I had it. 1 

Q Okay.  And what did you say? 2 

A I don't recall if I told him, if I did or I did not. 3 

Q Okay.  How did your conversation end? 4 

A I told him I'm not over my work shift yet. 5 

Q And did he say anything? 6 

A No, he just said thanks. 7 

Q Had you ever been asked about when you had taken breaks 8 

before? 9 

A No. 10 

Q Did you hear from anyone else at Novato Healthcare Center 11 

that day? 12 

A I have. 13 

Q Who did you hear from? 14 

A Somebody called me on my phone around -- in the afternoon 15 

around 5:00, past 5:00. 16 

Q Who called you? 17 

A The DON, Florinda Nobleza. 18 

Q Did you speak with Florinda at that time? 19 

A Yes, I have. 20 

Q And what did she say? 21 

A She told me that somebody used Kodak, a picture of us 22 

sleeping. 23 

Q Okay.  And what did you say? 24 

A I told her that it was our break time.   25 
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Q And what did she say? 1 

A She told me they're going to do an investigation first. 2 

Q Okay.  Did she notify you or do you recall if she notified 3 

you about any disciplinary action at that time? 4 

A No, nothing much.  She just doing me they're going to look 5 

into it. 6 

Q Do you know whether you were going to be suspended during 7 

the investigation? 8 

A When she called me that day, I was told that I was 9 

suspended. 10 

Q And who was it that told you you were suspended? 11 

A The DON, Florinda Nobleza. 12 

Q Did the employer ever follow up with you about this 13 

investigation? 14 

A Yes. 15 

Q When was that? 16 

A The time -- it was during the time that we met on the 9th. 17 

Q Who contacted you about meeting on the 9th? 18 

A My nurse, Arlene. 19 

Q Where was this meeting on the 9th. 20 

A Inside the facility. 21 

Q Where inside the facility? 22 

A At the office of the DON. 23 

Q And who did you meet with in the office the DON? 24 

A The DON and the assistant. 25 
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Q Was anyone else in the room? 1 

A Nobody else.  Just the three of us. 2 

Q Okay.  How did the meeting begin? 3 

A She said there was a picture taken of us, that we were 4 

sleeping. 5 

Q And what did you say? 6 

A I told her that it was our time to rest and break. 7 

Q And what did she say? 8 

A She said they were going to investigate? 9 

Q And just for the sake of clarity, who was asking these 10 

questions? 11 

A The DON, Florinda Nobleza. 12 

Q What, if anything, did the assistant DON do? 13 

A She was writing something on paper when we were having 14 

this conversation. 15 

Q About how long did this conversation last? 16 

A It wasn't so long. 17 

Q Do you have an estimate about how long? 18 

A Between five to 20 minutes. 19 

Q What language was conversation in? 20 

A It was mixed Tagalog and English. 21 

Q Okay.  Did Ms. Nobleza ever show you the picture? 22 

A No. 23 

Q Did the assistant DON ever show you the picture? 24 

A No. 25 
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Q I'm going to direct attention to an exhibit here on the 1 

stand.  It's Exhibit 8.  General Counsel Exhibit 8.  Ms. 2 

Sabelino, have you seen this picture before? 3 

A Yes, I have. 4 

Q Where did you see it? 5 

A Somebody gave me it. 6 

Q Who gave it to you? 7 

A Brenda Bazille. 8 

Q Do you know where Brenda got it? 9 

A From the laundry room. 10 

Q Where did Brenda give she you this? 11 

A She came to the house on October 12, 2015. 12 

Q Okay.  And what did she say? 13 

A She told me that they are all over the nursing station and 14 

the break room. 15 

Q And Ms. Sabelino, are you in that picture? 16 

A Yes. 17 

Q Where are you in the picture? 18 

A Can I hold this? 19 

Q Yeah.  Okay. 20 

MS. NOVOA:  Let the record reflect that the witness is 21 

pointing to the figure on the left hand side of the page behind 22 

what looks to be a copy machine.  Thank you. 23 

Q BY MS. NOVOA:  Ms. Sabelino, was that where you took your 24 

break that morning? 25 
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A Yes. 1 

Q And to be clear, I meant the morning of October 7. 2 

A Yes. 3 

Q When did you hear back from Novato Healthcare Center about 4 

the results of the investigation? 5 

A October the 12, 2015. 6 

Q Do you remember about what time? 7 

A It was past 9 in the morning. 8 

Q Who did you hear from? 9 

A The administrator, Mr. Darron Treude. 10 

Q How did he contact you? 11 

A He called me by telephone. 12 

Q And what did he say? 13 

A He asked me about the decision that they made.  14 

Q And what did you say? 15 

A He told me about their decision, also.  16 

Q And what did he say? 17 

A He told me that from that day, I couldn't come back. 18 

Q And did he say why? 19 

A Yes. 20 

Q And what did he say? 21 

A He told me that the investigation was over, regarding this 22 

photo. 23 

Q What did you say in response? 24 

A I asked him if it had something to do with the Union why 25 
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it happened. 1 

Q And what did he say? 2 

A He told me that the Union had nothing to do with it yet. 3 

Q Did he tell -- Ms. Sabelino, was your understanding of 4 

that conversation that you had been fired? 5 

A Yes. 6 

Q And were you aware, in the time that you had worked there 7 

since 2008, were you aware of anyone else being disciplined for 8 

taking a nap during their break? 9 

MR. ALBERT:  I'm going to object.  There's no foundation 10 

being laid that she would even know what the answer to that 11 

question -- 12 

MR. SIEGEL:  May I -- 13 

MR. ALBERT:  How would she know who's been disciplined -- 14 

MR. SIEGEL:  She's asking if she's aware.  She's not 15 

asking whether or not anyone else had been disciplined. 16 

MR. ALBERT:  I don't believe it's a legitimate question to 17 

ask an employee whether she knows about the discipline or is 18 

aware of the discipline, whatever that means, of other people.  19 

There's been no testimony that she would know or would be 20 

aware.  That completely lacks foundation. 21 

JUDGE TRACY:  So yeah, I'll sustain the objection. 22 

Q BY MS. NOVOA:  Ms. Sabelino, do you ever talk to other co-23 

workers about disciplinary issues? 24 

A I don't really understand your question that much.  Could 25 
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you please repeat it. 1 

Q Sure.  Have you ever talked to any of your co-workers 2 

about discipline that they've received? 3 

A I don't really understand what you mean. 4 

Q Do you talk to your co-workers about things that happen at 5 

work? 6 

A Yes. 7 

Q In talking to your co-workers about things that happen at 8 

work, have you ever discussed discipline? 9 

MR. ALBERT:  I'm going to object.  This is vague and 10 

ambiguous.  I don't know how this gets us anywhere -- 11 

MR. SIEGEL:  Your Honor, can I -- 12 

MR. ALBERT:  Can I finish first, please? 13 

MR. SIEGEL:  All right. 14 

MR. ALBERT:  To ask her whether she ever discussed 15 

discipline with co-workers, I don't know how that leads us to 16 

anything relevant to this particular case. 17 

MR. SIEGEL:  I was just going to say it may be of limited 18 

weight and we can argue in the brief but I think it does go to 19 

whether or not there had been discipline for this activity.  20 

Mr. Truede was unclear about whether or not there had been 21 

discipline in the one incident that had been brought up.  This 22 

is someone else who might be aware another situation.  And I 23 

mean we can argue it has limited weight or limited relevance 24 

but I don't think that it's about any foundation that a co-25 
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worker would talk to another co-worker about discipline. 1 

MR. ALBERT:  It's also hearsay, Your Honor. 2 

MS. NOVOA:  And that can go to the weight that's given to 3 

it. 4 

JUDGE TRACY:  Okay.  So what I'm going to do is I'm going 5 

to overrule the objection just to the extent that just there's 6 

a few more, I mean, questions that I'm going to allow in this 7 

area.  Again, we've had a lot of testimony about that.  I don't 8 

want to go -- you-all know the elements here to prove this 9 

case, so.  And so I just, you know, you can ask a few things 10 

about what she may know but.  So I'm going to allow a little 11 

bit but just kind of keep it quick. 12 

MS. NOVOA:  I can move on, Your Honor.  That’s fine. 13 

Q BY MS. NOVOA:  In your time working there, had you ever 14 

been told you could not take a nap during your breaks? 15 

A No. 16 

MS. NOVOA:  No further questions, Your Honor. 17 

Oh, I'd like to move in -- 18 

JUDGE TRACY:  Oh, yeah. 19 

MS. NOVOA:  -- Exhibit 9. 20 

JUDGE TRACY:  Uh-huh.  Any objections? 21 

MR. MIRRAFATI:  No. 22 

MR. ALBERT:  No. 23 

JUDGE TRACY:  Okay.  So General Counsel's Exhibit 9 is 24 

admitted into evidence. 25 
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(General Counsel Exhibit Number 9 Received into Evidence) 1 

JUDGE TRACY:  Mr. Siegel? 2 

MR. SIEGEL:  Can I just have a couple of minutes before -- 3 

JUDGE TRACY:  Okay. 4 

MR. SIEGEL:  Okay. 5 

JUDGE TRACY:  Sure.   6 

MR. SIEGEL:  Thank you. 7 

JUDGE TRACY:  Let's go off the record. 8 

(Off the record at 10:09 a.m.) 9 

MR. SIEGEL:  Good morning. 10 

THE WITNESS:  Good morning. 11 

DIRECT EXAMINATION 12 

Q BY MR. SIEGEL:  Do you recall testifying earlier about a 13 

meeting you had with Diane McClain? 14 

A Yes. 15 

Q During that meeting, were you wearing the lanyard and 16 

buttons shown in Exhibit 9? 17 

A Yes, I was wearing them. 18 

MR. SIEGEL:  No further questions. 19 

JUDGE TRACY:  Okay.  All right. 20 

MR. ALBERT:  We do want to cross.  Can we get her 21 

statement, can I also get this -- 22 

MS. NOVOA:    Sorry I was -- 23 

MR. ALBERT:  If you have it here see Arlene Brown's 24 

statement -- 25 
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MS. NOVOA:  No.  You've already cross examined her.  1 

MR. ALBERT:  Well, I want to look at it again, though. 2 

MS. NOVOA:  You're allowed the Jencks statement of her 3 

statement that she relied upon for her cross-exam. 4 

MR. ALBERT:  I want to compare the two, Your Honor.  I'd 5 

like to see what the -- copy of it. 6 

MS. NOVOA:  Your Honor, that's not appropriate. 7 

JUDGE TRACY:  Well, in terms of Jencks, you know, it's 8 

after the witness has testified and so she has already 9 

testified.  You were given her statement yesterday. 10 

MR. ALBERT:  Okay. 11 

JUDGE TRACY:  So, again, let us know -- 12 

MR. ALBERT:  Right. 13 

JUDGE TRACY:  -- how much time you need or when you're 14 

ready.  So we'll go off the record probably 10-15 minutes. 15 

MR. MIRRAFATI:  Yeah.  Thank you. 16 

JUDGE TRACY:  Okay. 17 

(Off the record at 10:14 a.m.) 18 

MR. MIRRAFATI:  Yes. 19 

JUDGE TRACY:  Okay.  So Mr. Mirrafati, go ahead, please. 20 

MR. MIRRAFATI:  Thank you very much. 21 

CROSS-EXAMINATION 22 

Q BY MR. MIRRAFATI:  Hi, Ms. Brown.   23 

MR. ALBERT:  It's -- 24 

Q BY MR. MIRRAFATI:  I mean, Ms. Sabelino.  I'm sorry about 25 
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that.  Can you please turn to the picture, GC Exhibit 8.  Okay.  1 

And you're on the left-hand side, correct? 2 

A Yes, correct. 3 

Q Do you remember the color of the chair that you were 4 

sitting in? 5 

A Yes. 6 

Q What was the color? 7 

A It's kind of gray black. 8 

Q Okay.  What is this white thing behind your head?  Do you 9 

know what that is? 10 

A It was my jacket. 11 

Q Okay.  And were you using it to rest your head? 12 

A No, I did not. 13 

Q Okay.  Your head is on the jacket, right? 14 

A Yes. 15 

Q Did you have another chair you were using to put your legs 16 

on it? 17 

A I don't recall. 18 

Q Okay.  If somebody states that you did have a chair, would 19 

you say that they were wrong? 20 

A I couldn't say whether they're wrong or right. 21 

Q Do you know what time you began to sleep in that picture? 22 

A I cannot tell you exactly when I started. 23 

Q Do you have an estimate? 24 

A It was probably around 4 in the morning. 25 
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Q Okay.  And when you began to sleep, was Arlene also 1 

sleeping at the time? 2 

A She was beside me, yes. 3 

Q Was she sleeping as well? 4 

A Yes. 5 

Q And that was also around 4 a.m. 6 

A Yes. 7 

Q Do you remember when you woke up? 8 

A I don't remember when I woke up. 9 

Q Did you set an alarm to wake up within ten minutes? 10 

A No, I didn't have an alarm but my body was used to that. 11 

Q How is your body used to waking up within ten minutes? 12 

A It was a matter of habit because since started working it 13 

always happens this way. 14 

Q Are there sometimes that you would wake up longer than ten 15 

minutes? 16 

A No, it's mostly the same. 17 

Q Do you set a timer each time you're ready to sleep or take 18 

a nap? 19 

A Not all the time. 20 

Q Okay.  What do you do to make sure that your breaks are 21 

within ten minutes whenever you take your break? 22 

A Like I told you just a while ago my body is so used to it 23 

around the time after napping. 24 

Q How do you know that your body actually wakes up within 25 
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ten minutes? 1 

A I've been telling you all the time that my body was 2 

conditioned to wake up around a certain time. 3 

Q So based on the condition of your body, do you typically 4 

sleep at the same time each night? 5 

A Not really. 6 

Q Well then how has your body been conditioned to wake up 7 

within ten minutes? 8 

A Well, I can tell you it's from the job only. 9 

Q Can you clarify that?  I don't know what that means. 10 

A You know, I got used to waking up at the time at work 11 

after napping. 12 

Q Do you nap during your 30-minute break? 13 

A Yes. 14 

Q Okay.  And you also nap during your 10-minute break 15 

sometimes? 16 

A Yes. 17 

Q Okay.  How does your body know the difference between the 18 

30-minute nap and a 10-minute nap? 19 

A You know, I'm so used to it that both of them, I wake up 20 

at the same time. 21 

Q What do you mean at the same time?  You wake up within 30 22 

minutes during a 30-minute break each time? 23 

A Could you repeat the question, please. 24 

Q I'm trying to understand how your body is conditioned to 25 
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wake up within a certain amount of time. 1 

A I'll tell you again that my body is so used to doing it. 2 

Q On the night that you slept, in this picture, when you 3 

woke up was Arlene awake or asleep? 4 

A She was awake. 5 

Q Who woke you up? 6 

A Myself. 7 

Q Did you tell anybody that you were going on your break? 8 

A Yes. 9 

Q Who did you tell? 10 

A My nurse, Arlene. 11 

Q Okay.  Did you tell Metellus that you were going on break? 12 

A No, I did not. 13 

Q Did you tell Bernales that you were going on break? 14 

A No, just Arlene. 15 

Q Do you know if Arlene told Bernales or Metellus that you 16 

were going on break? 17 

A She told them. 18 

Q When did she tell them? 19 

A When I told her about it, that's the time -- 20 

JUDGE TRACY:  Excuse me. 21 

Q BY MR. MIRRAFATI:  When did that happen? 22 

A That morning of the 7th. 23 

Q What time? 24 

A It's around 4 in the morning. 25 
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Q Did you hear Arlene tell Metellus and Bernales that you 1 

were going on break? 2 

MS. NOVOA:  I'm going to object to the question as 3 

compound.  If we could clarify who we're talking to at each 4 

time. 5 

JUDGE TRACY:  Okay.  So I'll sustain the objection.  So if 6 

you could just break up the question, please. 7 

MR. MIRRAFATI:  Sure. 8 

Q BY MR. MIRRAFATI:  Did Arlene tell Metellus and Bernales 9 

at the same time that you were going on break or at different 10 

times? 11 

A Together, the same time. 12 

Q Okay.  And did you hear Arlene tell them that you were 13 

going on break? 14 

A Yes, I did. 15 

Q Going back to the picture on GC Exhibit 8.  Did you have a 16 

pillow, by any chance, when you were sleeping? 17 

A No, I didn't have a pillow.  Just my jacket. 18 

Q Okay.  Now, after your termination did you, at some point, 19 

meet with the NLRB? 20 

MS. NOVOA:  Could we, could you repeat the question, 21 

please. 22 

MR. MIRRAFATI:  Yes.  I'm just wondering if she met with 23 

the NLRB after her termination. 24 

MS. NOVOA:  I believe you said prior to giving her 25 
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statement? 1 

MR. MIRRAFATI:  Prior to giving her statement. 2 

JUDGE TRACY:  No, that wasn't the question.  Repeat what 3 

your question was. 4 

MR. MIRRAFATI:  So, I'm just wondering if after -- 5 

JUDGE TRACY:  I thought you said prior to -- I'm sorry. 6 

Just repeat the question. 7 

Q BY MR. MIRRAFATI:  When was the first time that you met 8 

with the NLRB? 9 

A I couldn't tell exactly what month.   10 

Q Okay.  And did you just meet with that one time? 11 

A Yes. 12 

Q And did you give a statement to the NLRB? 13 

A Yes, I did. 14 

Q I'm going to hand you a document for your review. 15 

(Counsel confer) 16 

Q BY MR. MIRRAFATI:  Have you seen this document before? 17 

A Yes. 18 

Q Okay.  And do you know what that is? 19 

A Yes. 20 

Q Okay.  What is it? 21 

A My testimony. 22 

Q Okay.  Can you please turn to page 3.  And starting at 23 

line 21 of page 3, can you please read that to yourself. 24 

MS. NOVOA:  Your Honor, if I could request Ms. Sabelino 25 
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have her affidavit translated to her and although it's signed 1 

in English, it was translated to her in Tagalog and she signed 2 

based translation.  I would suggest, if possible, if the 3 

translator could read the affidavit to Ms. Sabelino so that she 4 

knows what it is just to ensure that she understands what she 5 

is reading. 6 

MR. MIRRAFATI:  That's fine. 7 

JUDGE TRACY:  So what?  So starting at line 21? 8 

MR. MIRRAFATI:  So starting at line 21 on page 3, going to 9 

page 4, line 3. 10 

JUDGE TRACY:  So Mr. Ramirez, could you please read it to 11 

her -- line 21 on page 3 to -- do you have your glasses? 12 

THE INTERPRETER:  I don't know where I put them -- line 13 

21, starting? 14 

MS. NOVOA:  And just to clarify -- 15 

JUDGE TRACY:  Page 3. 16 

MS. NOVOA:  -- it's not to be read into the record.  It's 17 

just for the purposes of reading it to her so she understands 18 

it, if that's okay. 19 

JUDGE TRACY:  Yeah.  So you will be just translating that 20 

into Tagalog for her, just reading it to her. 21 

THE INTERPRETER:  All right. 22 

JUDGE TRACY:  Yes.  Through what line?   23 

MR. MIRRAFATI:  Sorry.   24 

JUDGE TRACY:  Three? 25 
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MR. MIRRAFATI:  Till line 3 of page 4. 1 

JUDGE TRACY:  Okay. 2 

MR. MIRRAFATI:  No, no, no.  Sorry.  It's only until line 3 

3.  So -- 4 

THE INTERPRETER:  Oh, until line 3 -- 5 

MR. MIRRAFATI:  So top of page 4, one through three. 6 

THE INTERPRETER:  Okay. 7 

MR. MIRRAFATI:  Okay.  That's it. 8 

Q BY MR. MIRRAFATI:  Okay.  So based on this statement that 9 

you stated here to the NLRB, do you recall what you told Mr. 10 

Treude on the morning of October 7th? 11 

A I don't recall. 12 

Q So you were just read a statement here that you gave to 13 

the NLRB, correct? 14 

A Oh, I'm sorry.  Yes. 15 

Q And this statement, is it accurate, that portion that was 16 

read to you? 17 

A That's correct, yes. 18 

Q Okay.  And in that statement, you stated that you did not, 19 

you told Mr. Treude that you did not remember taking a 10-20 

minute break that night, correct? 21 

MS. NOVOA:  Objection, Your Honor.  In the context of the, 22 

the question was he asked -- oh, excuse me.  I withdraw my 23 

objection. 24 

JUDGE TRACY:  Okay.  So -- 25 
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MR. MIRRAFATI:  I -- the question we're pending, I think, 1 

right? 2 

JUDGE TRACY:  Okay.  So, hopefully, he can remember it and 3 

translate it. 4 

MR. MIRRAFATI:  Okay.  So I'll repeat it. 5 

THE INTERPRETER:  Thank you. 6 

Q BY MR. MIRRAFATI:  Okay.  So based on the statement, you 7 

told the NLRB that during your conversation with Mr. Treude on 8 

October 7th, that you told him that you did not remember taking 9 

a 10-minute break that night, correct? 10 

A Yes, as it's written here. 11 

Q Okay.  Now, that conversation occurred around 6 a.m. 12 

according to your testimony; is that correct? 13 

A Yes. 14 

Q Okay.  And you stated earlier that you believed that your 15 

10-minute break that same evening when you were sleeping, in 16 

this picture, was around 4 a.m., correct? 17 

A Around that time, yes. 18 

Q Okay.  So within that two-hour time frame, you don't 19 

remember, you forgot about your break. 20 

A The time that I was asked the question, it wasn't just my 21 

shift -- in my job.  In my work with a patient at the time, the 22 

time frame, that's why I didn't quite respond to your question. 23 

Q To my question or to Darron's question? 24 

A Yes, Darron's. 25 
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MR. MIRRAFATI:  Your Honor, we would like to have this 1 

portion of the declaration read into the record. 2 

MS. NOVOA:  Objection, Your Honor.  I don't understand the 3 

purpose of having the declaration read into the record. 4 

MR. MIRRAFATI:  Because it contradicts her actual 5 

testimony from today. 6 

MS. NOVOA:  I don't understand what part of it contradicts 7 

her testimony -- 8 

MR. SIEGEL:  Yeah.  I would object that misstates her 9 

testimony.  It's consistent with what she testified earlier. 10 

JUDGE TRACY:  Well, so, you know, so I mean I would allow 11 

it to be read into the record.  But if you want your redirect 12 

to add in more portions of it where you feel that it 13 

contradicts what they're trying to show, which is prior 14 

inconsistent statements, then you do that. 15 

MS. NOVOA:  And can I just clarify what exactly we're 16 

reading into the record that they believe is inconsistent with 17 

what her testimony was today? 18 

MR. MIRRAFATI:  Well, her testimony today was that she 19 

didn't remember what she told Darron.  But now she thinks --  20 

on this statement that she did not remember telling him that 21 

she took a break. 22 

MS. NOVOA:  Her testimony was that she couldn't recall 23 

what she said and she is now accepted that she did say what was 24 

in the affidavit.  I don't understand -- 25 
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MR. MIRRAFATI:  Right.  That's 1 

MR. ALBERT:  That's all the more reason to get it into the 2 

record -- 3 

MR. MIRRAFATI:  That's the disparity. 4 

MR. ALBERT:  -- so that it's clear what she's testified to 5 

today. 6 

MS. NOVOA:  Your Honor, I mean she's accepted the 7 

statement in the affidavit and she says that, yes, I said I do 8 

not remember.  I don't understand what the point is of putting 9 

in the rest of the affidavit. 10 

MR. ALBERT:  To make it clear what she's agreeing to that 11 

she said. 12 

JUDGE TRACY:  I think that, I think to make this record 13 

clear, I'd like for it to be read into the record.   14 

MR. ALBERT:  Yes. 15 

JUDGE TRACY:  The portion that Mr. Ramirez read to her, I 16 

mean, just that portion; is that correct? 17 

MR. MIRRAFATI:  Right -- 18 

JUDGE TRACY:  From line whatever.  So, you know, I agree.  19 

Just to make sure that this record is clear and then you can 20 

certainly argue that it's not inconsistent. 21 

So let's just get that part read into the record. 22 

MR. MIRRAFATI:  Okay.  So starting on page 3, line 21, 23 

states.  It states, "During my shift on October 7th at about 6 24 

a.m., Treude and kitchen supervisor, Teresa Gilman, approached 25 
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me in the hallway.  Treude asked me for the first time ever if 1 

I took my 30-minute break.  I said yes and he asked what time.  2 

I told him the time I took my break.  He asked if I took my 10-3 

minute break.  I said I do not remember.  He said okay and 4 

thank you.  I saw LVN Arlene Brown standing about five feet 5 

away during this conversation.  This was the first time he had 6 

ever asked me if I had taken my break."  That's it. 7 

JUDGE TRACY:  Okay. 8 

MR. MIRRAFATI:  Okay. 9 

Q BY MR. MIRRAFATI:  Did you mention to the NLRB any time 10 

during, during your meeting with the NLRB did you ever tell 11 

them when you actually took your break? 12 

A I cannot think exactly if I did.  Could you please repeat 13 

the question. 14 

Q Did the NLRB ever ask you when you took your break? 15 

MS. NOVOA:  And can I object as to vague.  Can we get a 16 

time frame of what time he's discussing. 17 

Q BY MR. MIRRAFATI:  During the conversation here when you 18 

did your statement.  Did the NLRB ask you when you actually 19 

took your break? 20 

A Yes, they asked me. 21 

Q Okay.  Can you look at your statement and see where it 22 

appears that you told them when you took your break? 23 

JUDGE TRACY:  Well, okay.  I'll intervene.  Since she was 24 

translated this document, he's going to have to translate the 25 
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entire document for her. 1 

MR. MIRRAFATI:  Well but then we need to bring in the 2 

entire document now because it contradicts the document.  Her 3 

statement contradicts the document.  Because there's nothing in 4 

the document that mentions break time. 5 

JUDGE TRACY:  Well, no.  You get that answered by having 6 

her read it.  But in order to get her to read it, we're going 7 

to have to have -- 8 

MR. MIRRAFATI:  Translated. 9 

JUDGE TRACY:  -- him translate to her which is fine.  It 10 

takes a few minutes and he'll do it.  And then, obviously, then 11 

you can ask the question that you just asked.  But to say, you 12 

know, is it anywhere in the statement without translating it 13 

for her -- 14 

MR. ALBERT:  Understood.  And perhaps we could just reach 15 

a stipulation on that with other counsel. 16 

MS. NOVOA:  Stipulation to what? 17 

MR. ALBERT:  That this statement says nothing about her 18 

taking a break that day. 19 

MS. NOVOA:  Oh, it does say something about her taking a 20 

break, so. 21 

MR. ALBERT:  A rest break that day. 22 

MS. NOVOA:  It does say something about taking a rest 23 

break. 24 

MR. ALBERT:  What does it say?  Show me. 25 
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MR. SIEGEL:  Do you want to go off the record and have the 1 

counsel discuss that? 2 

JUDGE TRACY:  Yeah.  So let's go off the record. 3 

(Off the record at 11:21 a.m.) 4 

JUDGE TRACY:  All right.  So we were having some 5 

discussions before we went off the record and then we went off 6 

the record and had some more discussions about this affidavit. 7 

And so, Mr. Albert, how do you, how does Respondent wish 8 

to proceed on the affidavit? 9 

MR. ALBERT:  We'd like to make an offer of proof as to the 10 

February 16, 2016 confidential witness affidavit.  Ms. Sabelino 11 

has, I believe, already testified here that she signed. 12 

We have asked to have this affidavit introduced into the 13 

record.  You've denied that request. 14 

The reason, the proof that we're making as to why we 15 

wanted the affidavit introduced is that the affidavit is devoid 16 

of any description of the conditions, time, place, anything 17 

having to do with the alleged 10-minute break that Ms. Sabelino 18 

has testified that she allegedly took somewhere around 4 a.m. 19 

on the morning of October 7th. 20 

JUDGE TRACY:  And so then let's get the General Counsel's 21 

position. 22 

MS. NOVOA:  Your Honor, General Counsel's position is that 23 

Respondent has mischaracterized the case as being about break 24 

time.  The case that we were investigating was about an 25 
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unlawful termination.  At the time that we were investigating 1 

it, break time was not something we knew about or an issue.  It 2 

was something that Respondent raised in their defense and they 3 

shouldn't be allowed to raise an issue that we weren't 4 

investigating and argue that the absence of it in the affidavit 5 

means something. 6 

MR. SIEGEL:  And I was just going to say as the terms of 7 

the general point of law that I was, made off the record that I 8 

will make now, is that the purpose of a Jencks statement is to 9 

allow a cross examining attorney to impeach prior inconsistent 10 

statements in the Jencks statement from how the witness has 11 

testified currently at a live trial.  And their attempt to use 12 

the Jencks statements to show that there's an absence of 13 

something in the statement is an improper use of a Jencks 14 

statement not allowed by NLRB rules or law.   15 

And, moreover, it wouldn't make sense because they were 16 

not there and the Jencks statement is not intended to reflect 17 

every answer to every question given during the interview by a 18 

Board agent of a potential witness. 19 

JUDGE TRACY:  So, as I said -- oh. 20 

MR. ALBERT:  And I assume that our responses to that, you 21 

don't want to hear.  We'll just argue that in our brief. 22 

JUDGE TRACY:  No.  I mean if you have a quick response 23 

that you -- 24 

MR. ALBERT:  Well, I mean -- 25 
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JUDGE TRACY:  -- want to put on the record. 1 

MR. ALBERT:  -- as to Ms. Novoa's comment that this case 2 

isn't about breaks, I just note that there is mention in this 3 

affidavit, and we've already seen, we heard the one cited 4 

portion having to do with breaks, there is language in here 5 

which she had claimed after she was suspended that she was on 6 

break time.  So how this isn't the case about breaks or how the 7 

Board supposedly had no idea this case was about breaks at the 8 

time this affidavit was taken is a little incomprehensible to 9 

me. 10 

JUDGE TRACY:  So, as I said before.  You know, the Jencks 11 

statements are to be used to show the prior inconsistent 12 

statement.  You have a different issue with it that it's 13 

devoid, as she said, of what you feel is a description of that. 14 

But because there isn't this inconsistent statement, 15 

that's why I allowed the prior reading in, I'm going to again 16 

deny your request to put the affidavit in of Ms. Sabelino. 17 

But we'll note for the record, here.  And I'm using 18 

Federal Rules of Evidence 613.  So, you know, that's what these 19 

statements are used for.  And certainly, though, in the brief 20 

you can make your argument as you wish. 21 

MR. ALBERT:  Okay.  Thank you. 22 

JUDGE TRACY:  Okay?  Any more questions? 23 

MR. MIRRAFATI:  Yes, just a few more. 24 

JUDGE TRACY:  Okay. 25 
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Q BY MR. MIRRAFATI:  Ms. Sabelino, do you know what Diane 1 

McClain does at Novato? 2 

A You know, I cannot tell exactly what she does.  Admission 3 

or social services or whatever.  I'm not sure. 4 

Q Okay.  She is not your supervisor, right? 5 

A No, she's not my supervisor. 6 

Q When she asked you to come to her office, did you ask her 7 

why? 8 

A Can you -- 9 

Q Sure. 10 

A -- ask the question. 11 

Q You stated that she asked you to come to her office; is 12 

that correct? 13 

A That's correct. 14 

Q And did you ask her why are you being asked to go to the 15 

office? 16 

A Yeah, I did ask her. 17 

Q And what did she say? 18 

A She told me she was going to ask me something very very 19 

quick. 20 

Q And when you got to her office, you mentioned a statement 21 

that she told you about husbands and children.  Can you clarify 22 

what she told you. 23 

A Yes, we talked about that, yes. 24 

Q Can you clarify what she said. 25 
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MR. SIEGEL:  I'd object to vague and ambiguous.  I don't, 1 

she's being asked to clarify something that she said much much 2 

earlier.  I mean he can ask her to repeat again to see if it's 3 

consistent but there's nothing to clarify.  She hasn't said 4 

anything. 5 

JUDGE TRACY:  All right.  So I'll sustain the objection.   6 

So if you could just rephrase it to -- I know, I 7 

understand what you're saying. 8 

MR. MIRRAFATI:  Right. 9 

JUDGE TRACY:  Just to repeat what she told you. 10 

MR. MIRRAFATI:  Okay. 11 

Q BY MR. MIRRAFATI:  Can you explain to us what Diane told 12 

you in that meeting. 13 

A First, she asked me if I knew anything about the Union and 14 

I said yes, I did, because I told her that in my previous job 15 

we had a union. 16 

Q And what next?  What happened next? 17 

A She asked me why I left that job. 18 

Q Why did she ask you why you left your prior job? 19 

MR. SIEGEL:  Objection.  Calls for -- 20 

MS. NOVOA:  Speculation. 21 

MR. SIEGEL:  Calls for speculation. 22 

JUDGE TRACY:  Sustained. 23 

Q BY MR. MIRRAFATI:  Was there a conversation about your 24 

prior job that occurred? 25 
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A None. 1 

Q So then how did she ask you -- what resulted in her asking 2 

you about your prior job? 3 

MR. SIEGEL:  Objection.  Vague and ambiguous and calls for 4 

speculation to the extent he's asking her to speculate as to 5 

why she asked that. 6 

JUDGE TRACY:  Okay.  So I'll sustain the objection. 7 

MR. MIRRAFATI:  Okay. 8 

Q BY MR. MIRRAFATI:  Did you mention anything about your 9 

prior job to her? 10 

A None, I tell her. 11 

Q When did you leave your prior job to come to Novato? 12 

A In 2008. 13 

Q Did you mention to her any issues you had at your prior 14 

job? 15 

A No, I never said anything. 16 

Q When she asked you about your prior job, did you ask her 17 

why she was asking about that? 18 

A No, I never asked her about it. 19 

Q Okay.  So after she talked to you about your prior job, 20 

what happened next? 21 

A What he said right after that is that do you know that 22 

it's difficult to find a job.  You're a single mother and I'm a 23 

single one, too, and it is difficult to find a job. 24 

Q Did you tell her you had difficulty finding another job? 25 
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A I never said anything about that. 1 

Q Had you ever mentioned to Diane that you're a single 2 

mother? 3 

A Yes, I did. 4 

Q When? 5 

A I have.  I don't recall the date that I did. 6 

Q Why did you tell her that? 7 

A I don't know.  I don't remember.  I don't know why. 8 

Q Do you know how long ago you had that conversation with 9 

her? 10 

A It's been quite a long time, I don't remember. 11 

Q How long ago, estimate? 12 

A It's a long time maybe around seven, seven years or 13 

something like that. 14 

Q Do you know where the conversation occurred? 15 

A I don't remember either. 16 

Q Was it during work or outside of work? 17 

A You know, I told you that I don't remember when or where. 18 

Q Did you ever ask her what she meant by the fact that it's 19 

hard to find a job as a single mother? 20 

A No, I never did.  I just kept quiet. 21 

Q You didn't respond to her statement? 22 

A No, I did not respond. 23 

Q In your opinion, what did you think she meant? 24 

A It seemed to me, at the time, that it was threatening me 25 
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that I might lose a job. 1 

Q Did you tell her that you felt you were threatened? 2 

A I never said anything to that. 3 

Q Did you tell anybody, any management, about the threat 4 

that you felt? 5 

A None at all. 6 

Q When was the first time you told anybody about the threat 7 

that you felt? 8 

A Right after we had the talk around -- 9 

Q Can you repeat that? 10 

A Right after -- 11 

MR. MIRRAFATI:  Okay.  Go ahead, you can -- 12 

THE INTERPRETER:  You have to ask me. 13 

Q BY MR. MIRRAFATI:  Yeah.  I'm trying to find out when, 14 

when were the first time you told anybody about the threats 15 

that you felt? 16 

A I never mentioned it to anybody it's just within myself. 17 

Q Okay.  Now you came back to the facility on October 9th to 18 

speak to Florinda, correct? 19 

A That's correct. 20 

Q Did Florinda ever call you to come in for that meeting? 21 

A No, it was not her.  It was Arlene who told me to come.   22 

Q Okay.  Do you know why Arlene told you to come? 23 

MS. NOVOA:  Objection, calls for speculation. 24 

Q BY MR. MIRRAFATI:  Did Arlene tell you why to come? 25 
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A Yes. 1 

Q Okay.  Did she explain to you why you should come to the 2 

meeting? 3 

A Yes, she did. 4 

Q And what did she tell you? 5 

A She told me to talk with Florinda.   6 

Q She told you to call -- talk with Florinda?   7 

A She said we're going to talk about it because of what 8 

happened. 9 

Q Okay.  Did you then call Florinda after Arlene called you? 10 

A No. 11 

Q Okay.  Can you go back to the declaration?   12 

MR. SIEGEL:  The affidavit? 13 

MR. MIRRAFATI:  Yes, the affidavit, sorry. 14 

Q BY MR. MIRRAFATI:  Page 4, line 4, line 4 to 7.  Never 15 

mind.  Can you -- when did you receive a call from Arlene to 16 

come to the meeting on October 9th? 17 

A At the 8th? 18 

Q On the 8th.  And did she tell you the time of the meeting 19 

on October 9th? 20 

A No, she just asked me to come.   21 

Q And so your testimony is that you never received a call 22 

from Florinda to come to that meeting? 23 

A None. 24 

Q How did you come to the meeting on October 9th? 25 
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A We were all together in break room.  We had a carpool or 1 

something. 2 

Q Who else was in the vehicle with you? 3 

A Arlene, Roly, and me. 4 

Q Okay.  And did you all discuss what you planned to tell 5 

Florinda in that meeting? 6 

A No. 7 

Q Okay.  Did you have any conversation about the meeting 8 

that you were going to have with Florinda on your drive to meet 9 

with them? 10 

A No. 11 

Q Did you have any conversation about what happened on 12 

October 7th regarding your break time? 13 

A It was just mentioned, yeah.  Yes. 14 

Q What was mentioned? 15 

A That somebody too had caught a photo of us. 16 

Q Did you talk about whether you were on break or not? 17 

THE INTERPRETER:  She wants the question repeated. 18 

JUDGE TRACY:  So -- 19 

Q BY MR. MIRRAFATI:  Yes, during your conversation on the 20 

drive to the meeting on October 9th, did you -- 21 

A I don't recall if we ever talk about it.   22 

Q Okay.  Did you vote in the election for this -- for the 23 

Union? 24 

MR. SIEGEL:  Objection on the basis of relevance. 25 
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MR. MIRRAFATI:  Well, we want to show that she actually 1 

did have a vote in the Union. 2 

MR. SIEGEL:  I don't know why that's relevant to why she 3 

was terminated. 4 

JUDGE TRACY:  So I'm going to sustain the objection. 5 

MR. MIRRAFATI:  Nothing further. 6 

JUDGE TRACY:  Ms. Novoa? 7 

REDIRECT EXAMINATION 8 

Q BY MS. NOVOA:  Ms. Sabelino, your morning with or your 9 

conversation with Darron on the morning of October 7th when he 10 

asked you about your breaks, was that conversation in English 11 

or in Tagalog? 12 

A In English.   13 

MS. NOVOA:  No further questions. 14 

JUDGE TRACY:  Mr. Siegel? 15 

MR. SIEGEL:  No questions. 16 

JUDGE TRACY:  Okay.   17 

MR. MIRRAFATI:  Just one question. 18 

RECROSS-EXAMINATION 19 

Q BY MR. MIRRAFATI:  Did you understand what Darron asked 20 

you on October 7th? 21 

A Yes, I did. 22 

MR. MIRRAFATI:  Nothing further. 23 

JUDGE TRACY:  All right, thank you very much and please 24 

don't discuss your testimony with anyone else until after the 25 
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close of the hearing. 1 

THE WITNESS:  Yeah.  Okay. 2 

JUDGE TRACY:  Thank you.  Thank you.  Okay.  And then, 3 

let's go off the record.  Yeah, you can leave that.  They'll 4 

take care of it.   5 

(Off the record at 11:57 a.m.) 6 

JUDGE TRACY:  All right.  Go ahead and raise your right 7 

hand. 8 

Whereupon, 9 

IDA BANTILAN 10 

having been first duly sworn, was called as a witness herein 11 

and was examined and testified, by and through an interpreter 12 

as follows: 13 

JUDGE TRACY:  Okay.  Thank you.  Go ahead and have a seat 14 

and state your name for the record. 15 

THE WITNESS:  I am Ida Bantilan. 16 

JUDGE TRACY:  Okay.  Thank you.  And Ms. Novoa, go ahead, 17 

please. 18 

DIRECT EXAMINATION 19 

Q BY MS. NOVOA:  Good afternoon, Ms. Bantilan.  Are you 20 

currently employed? 21 

A Yes, I am.  Yes, ma'am. 22 

Q By whom? 23 

A Novato -- 24 

Q And -- 25 
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A -- Healthcare Center. 1 

Q Thank you.  And what is your -- how long have you worked 2 

for Novato Healthcare Center? 3 

A More than ten years. 4 

Q So -- okay -- so Ms. Bantilan, if you feel comfortable 5 

testifying in English.  You don't have to -- if you feel 6 

comfortable answering in English, that's okay, okay? 7 

A Okay, thank you.   8 

Q So don't feel that you need to then translate it after 9 

testifying in English, okay? 10 

A Okay. 11 

Q So just do what's comfortable for you.  Mr. Ramirez is 12 

here to help you, okay? 13 

A Yes. 14 

Q What is your job at Novato Healthcare Center? 15 

A I'm a certified nursing assistant. 16 

Q Have you ever held any other positions there? 17 

A None. 18 

Q Are you currently assigned to a specific shift? 19 

A Yes, I am. 20 

Q What shift is that? 21 

A In the morning. 22 

Q Do you know the hours of your shift? 23 

A Yes.  From 7:00 in the morning to 3:00 in the afternoon. 24 

Q Do you have an assigned station? 25 
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A Yes, I have. 1 

Q What's your assigned station? 2 

A Right now I'm working at Station 1. 3 

Q Did you ever work at any other stations? 4 

A Yes. 5 

Q What other stations have you worked in? 6 

A Station 3. 7 

Q Any others? 8 

A Sometimes Station 4. 9 

Q How many people are usually working on a shift with you at 10 

Station 1? 11 

A Sometimes eight, sometimes it's six. 12 

Q Have you always worked the day shift? 13 

A No. 14 

Q What other shifts have you worked? 15 

A Sometimes I travel -- I work in the afternoon.  Sometimes 16 

at night. 17 

Q And Ms. Bantilan, you can answer in English, if you do 18 

feel comfortable, just so that we're clear.  Don't feel bad if 19 

you feel more comfortable. 20 

A Okay. 21 

Q What are the hours the night shift that you worked? 22 

A The p.m. shift is starting from 3:00 in the afternoon to 23 

11:00 in the afternoon (sic), and the next shift, the night 24 

shift start at 11:00 in the afternoon to 7:00 in the morning. 25 
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Q And you also called the night shift the NOC shift.  Is 1 

that -- are they the same thing? 2 

A Yes. 3 

Q And how is that spelled? 4 

A N-O-C. 5 

Q How long did you work on the night shift? 6 

A I work almost three years. 7 

Q Okay.  Do you remember when you started working on the 8 

night shift? 9 

A Yes.  It was 2007 to 2010. 10 

Q And when you worked on the night shift, did you ever see 11 

any employees sleeping? 12 

MR. ALBERT:  Objection.  We need some kind of foundation.  13 

Where, what time. 14 

MS. NOVOA:  I can get to that, if she answers the 15 

question. 16 

JUDGE TRACY:  Yeah.  So I'm going to overrule the 17 

objection. 18 

Q BY MS. NOVOA:  When you worked on the night shift, did you 19 

ever see any employees sleeping? 20 

A Not sleeping.  They are taking a nap. 21 

Q Okay.  Where would you see employees taking a nap? 22 

A It was during our break. 23 

Q Okay.  Wa -- 24 

MR. ALBERT:  Objection.  Now she's describing an unknown 25 
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number of employees taking their break and we don't know how 1 

she knows they were on a break. 2 

JUDGE TRACY:  So I'm -- I will not speak.  Let me -- 3 

MS. NOVOA:  Your Honor -- 4 

JUDGE TRACY:  -- let me let you respond. 5 

MS. NOVOA:  -- I'm happy to lay additional foundation, but 6 

we have to set up some initial facts first, in order to lay 7 

foundation about specific incidents. 8 

JUDGE TRACY:  Yeah, so again, I'm going to overrule the 9 

objection.  Go ahead. 10 

Q BY MS. NOVOA:  How many times did you see coworkers taking 11 

naps? 12 

A Every day. 13 

Q Okay.  And where would you see coworkers taking naps? 14 

A Usually we are taking a nap inside of our station. 15 

Q And how do you know that other people were on naps? 16 

A Because we are on break. 17 

Q How did you know that you were on break? 18 

A We clock out for break. 19 

Q What about if you were on a short break?  On a ten minute 20 

break? 21 

A Yeah, we are sometimes in the ten minutes break, we take a 22 

nap a little, but sometimes we don't. 23 

MR. MIRRAFATI:  I want to object related to her testimony.  24 

It doesn't lack -- it lacks foundation with respect the 25 
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Employer at issue.  Because in 2007 to 2010, it was different 1 

employer.  It was not the current employer. 2 

MS. NOVOA:  My --  3 

MR. ALBERT:  Different owner -- 4 

MS. NOVOA:  -- understanding, Your Honor, is that in 2008, 5 

it became Novato Healthcare Center, based on Mr. Treude's 6 

testimony yesterday. 7 

MR. TREUDE:  That's not true. 8 

MS. NOVOA:  Was it 2009? 9 

MR. MIRRAFATI:  It was 2012.  Pretty sure, I think. 10 

MR. TREUDE:  Are you asking me or -- I said March 12th.  I 11 

believe that's what is was. 12 

MS. NOVOA:  2012?  My apologies.  And I misunderstood.  13 

Your Honor, I believe my question should still stand to the 14 

extent that Mr. Treude himself was there in 2009.  And even if 15 

the ownership was different, Mr. Treude was there and there's 16 

no testimony that policies were changed in any way. 17 

JUDGE TRACY:  So you know, I'll note that it was a 18 

different employer at the time in which it sounds like she 19 

worked the night shift.  And so, again, that'll go, you know, 20 

towards the credibility -- or actually, really the relevance to 21 

how it applies to Novato Healthcare Center.  But I also know 22 

that it's the same administrator.   23 

And as far as I heard yesterday, that the rules haven't 24 

changed.  So on that basis, I'm going to again overrule the 25 
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objection.  But I do note that it's a different owner at that 1 

time. 2 

MR. SIEGEL:  Just to clarify the record.  I mean, I think 3 

that they were still Novato Healthcare Center.  Really what 4 

we're talking about is the different parent company.  So even 5 

to that extent -- I'll be reflected in the briefs, but I don't 6 

want any kind of misinformation to be out there now that's 7 

inconsistent with Mr. Treude's testimony, so -- 8 

JUDGE TRACY:  Well, you know, I'll say this.  You know, 9 

the case isn't about who used to own it before or anything like 10 

that.  And I don't know anything about if it was a parent 11 

company, a different owner.  And I -- you can brief it, but -- 12 

MR. SIEGEL:  Okay. 13 

JUDGE TRACY:  -- I don't want to get into that, because 14 

that's a whole other area that is not part of this complaint.  15 

So you know, I'll note that it was -- you know, that she's 16 

testifying to -- is from the past, from 2007 to 2010.  Okay.  17 

So that's what it's -- what she's talking about. 18 

MS. NOVOA:  Thank you, Your Honor. 19 

Q BY MS. NOVOA:  I believe my previous question had been 20 

regarding the ten minute breaks.  Did you clock in and out for 21 

ten minute breaks? 22 

A No. 23 

Q How do you know that employees were napping on ten minute 24 

breaks? 25 
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A Because sometimes we do.  Sometimes we don't.  It depends 1 

on the situation of the resident. 2 

Q Okay.  Did you personally nap during ten minute breaks? 3 

A I do. 4 

Q And did you personally nap during your 30 minute breaks? 5 

A Yes. 6 

Q When you worked the night shift, were you aware -- let me 7 

rephrase first.  Did you ever receive any discipline for 8 

napping? 9 

A No. 10 

Q Did you ever speak to any coworkers about receiving any 11 

discipline for napping? 12 

A No. 13 

Q Did any supervisor ever talk to you about employees 14 

napping or resting their eyes during the night shift? 15 

A Yes. 16 

Q Who did you speak with? 17 

A It was -- before, it was our DON, Hazel Teczon. 18 

Q And do you remember when -- at what point while you were 19 

working on the shift this conversation happened? 20 

A It happened in her office. 21 

Q Do you remember how long you had been working on the night 22 

shift when you had this conversation? 23 

A It's almost -- I think it's two years. 24 

Q And you mentioned that the conversation happened in her 25 
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office.  Is that correct?  1 

A Yes. 2 

Q And what language did you speak to Hazel in? 3 

A First, since Hazel, she was a Pilipino, too.  First she 4 

asked me in English, but later on, we speak in Tagalog. 5 

Q Okay.  And What did Hazel say? 6 

A She asked me if I'm aware of the -- what is this?  It's 7 

not the complaint.  If I am aware of the -- that there are CNAs 8 

or employees sleeping on the job.  I said no.  It's -- I think 9 

it's not sleeping.  I think it's -- the right word there is 10 

taking a nap, because we are really take a nap during our 11 

break. 12 

Q Okay.  Did she say anything else? 13 

A Yes, she said they are conducting an investigation about 14 

that, because they received a report.  That's what she said.  15 

They received a report that employees are taking a nap. 16 

Q Did you -- were you aware of anything that the Employer 17 

did as part of that investigation? 18 

A No. 19 

Q Okay.  Did you -- did Hazel ever tell you anything about 20 

taking naps on a break? 21 

A Yes. 22 

Q What did she say? 23 

A She said if we can possibly take a nap at the back of the 24 

station, because they are receiving reports like that.  Then I 25 
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said we cannot.  We should have to stay in the station, because 1 

every time there is a call light, we can see from that 2 

backside.  Then we can go straight right away.  Because even 3 

though we are taking a nap, we are answering call light.  We 4 

are still working. 5 

Q Were you ever told by any manager or supervisor that you 6 

could not take a nap on your break? 7 

A No. 8 

Q I'd like to direct your attention to General Counsel 9 

Exhibit 8.  I will show you it.  Ms. Bantilan, have you seen 10 

this picture before? 11 

A Yes. 12 

Q Where have you seen it? 13 

A One of my coworkers, he handed this to me. 14 

Q When did this coworker hand this to you? 15 

A When? 16 

Q When, yes.  It was October 8, I think.  Yeah, it's October 17 

8.   18 

Q And where did this coworker hand this to you? 19 

A She handed it to the house.  Or she deliver -- she handed 20 

this to me. 21 

Q Do you remember where she gave it to you? 22 

A Yeah, it was has been handed to me in the house. 23 

Q Whose house? 24 

A My house. 25 
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Q And who is this coworker? 1 

A It's Brenda. 2 

Q And did Brenda say where she got it from? 3 

A She said she got this one from the break room. 4 

Q Why did she give you a copy of that picture? 5 

MR. ALBERT:  Objection.  She has no basis to know why 6 

somebody gave her a copy of anything. 7 

Q BY MS. NOVOA:  Do you -- 8 

JUDGE TRACY:  Sustained. 9 

MS. NOVOA:  Okay. 10 

Q BY MS. NOVOA:  Do you know why she gave you a copy? 11 

A Because she said, actually that day, they are calling me 12 

already, that there is a lot of picture all over the place in 13 

the cloud.  You know, even in the refrigerator, in the 14 

microwave.  They put this picture.  That's what they said -- 15 

she said.  Then I told her what is about -- what is it all 16 

about?   She said, "I can give you one copy, because this is 17 

regarding the two ladies, who -- they take a picture of two 18 

ladies in the station."  That's what she said.  So I am really 19 

very interested to see the actual what she's talking about. 20 

Q Are you familiar with the National Union of Healthcare 21 

Workers? 22 

A Yes. 23 

Q When did you first learn about them? 24 

A Sorry? 25 
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Q When did you first learn about National Union of 1 

Healthcare Workers?  I'm going to refer to them as the Union.  2 

When did you first learn about the Union? 3 

A When we filed the -- we start the petition. 4 

Q And when the Union was filling the petition, did you talk 5 

to any of your coworker about the Union? 6 

A Yes, we have been talking in the break room. 7 

Q I'm going to refer you to General Counsel Exhibit 14(a) 8 

through (b).  Do you recognize -- and you can flip through that 9 

exhibit.  Do you recognize the items pictured in the exhibit? 10 

A yes. 11 

Q Did you ever wear any of these types of items? 12 

A Yes. 13 

Q How often would you wear these items? 14 

A Every day. 15 

Q And which items would you wear? 16 

A All the buttons, the -- you know -- and the one that is 17 

for -- I don't know it called -- the name tag. 18 

Q If you flip through the pages in that exhibit, do you see 19 

what you're talking about in any of those? 20 

A Oh, yes.  This one. 21 

MS. NOVOA:  Let the record reflect she's pointing to 22 

Exhibit 14(b), General Counsel Exhibit 14(b). 23 

Q BY MS. NOVOA:  And it's my understanding you said you 24 

would put your name tag on that? 25 
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A Yes, I am putting my name tag in here. 1 

Q Did you ever distribute any of those -- 2 

A Yes -- 3 

Q -- types of items? 4 

A Yes, I give it to them? 5 

Q To who? 6 

A To some of my coworkers. 7 

Q Do you remember the -- or are you aware of an election 8 

held on October 14th and 15th of 2015? 9 

A Yes. 10 

Q Did you do anything during that election for the Union? 11 

A I was -- October 14, I was one of the -- how do you call 12 

that one -- when you are on the election.  I was one of the 13 

watcher.  I -- 14 

Q Were you in the polling area during the election?  Is -- 15 

when you describe it as a watcher -- 16 

A Uh-huh. 17 

Q -- were you in the polling area during the election? 18 

A Yes. 19 

Q And were you responsible for checking names off of a list? 20 

A Yes. 21 

MS. NOVOA:  Can we stipulate that she was -- 22 

MR. ALBERT:  Yes.  Yeah. 23 

MS. NOVOA:  -- the election observer? 24 

MR. ALBERT:  Yes. 25 
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Q BY MS. NOVOA:  Ms. Bantilan, were you aware of a group of 1 

people who were leading the Union campaign? 2 

A Yes. 3 

Q Were you a part of that group? 4 

A For the campaign, yes I am part of it. 5 

Q Okay.  And what did you as part of being part of that 6 

campaign? 7 

A Oh, actually, we were just talking about what were going 8 

on about if we have a union here in that place. 9 

Q And do you recall -- did you have any coworkers that you 10 

relied on during the campaign to help promote it? 11 

A Yes. 12 

Q Who were some of those coworkers? 13 

A In Station 1, I have -- because that is every station. 14 

Q Uh-huh. 15 

A I have Elvira and -- Elvira Mendoza and Freddie San 16 

German.  In Station 3, almost all of us was working it out.  It 17 

is Victor Acupan, Fely Efe, Chantal Badichon, Nerlene -- what 18 

it Nerlene family name?  Nerlene -- I don't remember.  But 19 

almost all of us in Station 3.  In Station 4, it is Sue 20 

Sukawadee Jeurnette.  In Station 2, it is Jonathan. 21 

Q What about -- 22 

A And -- 23 

Q Ex -- let me clarify.  Are those people on a particular 24 

shift? 25 
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A We are in the a.m. 1 

Q Okay.  Did you have people helping you on any other 2 

shifts? 3 

A Yes. 4 

Q Who was helping you on the night shift? 5 

A In the night shift, if we are talking about NOC shift, 6 

because they are calling also p.m. as night, NOC shift it was 7 

Lea.  Number one is Lea Sabelino.  And Arlene.  They are the 8 

ones helping me.  And who else?  Richard Nintomba (phonetic), I 9 

think he was.  Yeah, Richard Nintomba.  I don't remember the 10 

names anymore. 11 

Q Around the time between -- let me backup.  Are you aware 12 

of the Union filing a petition on September 16th, 2015? 13 

A Yes. 14 

Q Between September 16th, 2015 and October 14th, 2015, did 15 

you -- were you aware of any meetings being held about the 16 

Union at the Respondent's facility? 17 

A Oh, yes. 18 

Q How often were these meetings being held? 19 

A Every day.  Every hour.  Every minute.  They are asking 20 

for a meeting. 21 

Q Okay.  And did you attend any of these meetings? 22 

A I just attended once. 23 

Q Around that time, were you -- let me backtrack.  I'd like 24 

to direct your attention to General Counsel Exhibit 12. 25 
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MR. MIRRAFATI:  12(a) or -- 1 

MS. NOVOA:  The -- in its entirety, so 12(a) through -- 2 

MR. MIRRAFATI:  Oh -- 3 

MS. NOVOA:  -- (d).  No, excuse me.  (e), I think. 4 

Q BY MS. NOVOA:  Do you recognize the documents? 5 

A Yes. 6 

Q Were did -- where have you seen them before? 7 

A Darron give me. 8 

Q Okay.  When did Darron give these to you? 9 

A It was in front of the clock machine. 10 

Q Okay.  Did he say anything when he gave them to you? 11 

A What did he say? 12 

Q He said we have to think it over about the Union, because 13 

they were going to collect us a lot of money for this. 14 

A Because -- I'm sorry.  Could you repeat that? 15 

A They were going to collect a lot of money from our 16 

paycheck. 17 

Q Okay.  Did you ever see any other documents or flyers 18 

about the Union at the facility? 19 

A Yes. 20 

MR. ALBERT:  Is this part of our production -- 21 

MS. NOVOA:  This actually was not part of your production. 22 

Q BY MS. NOVOA:  Do you recognize the document I've handed 23 

you? 24 

A Yes. 25 
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Q Did you ever have a copy of this document? 1 

A Yeah, I have a copy of this one. 2 

Q Okay.  Did you -- where did you get this document? 3 

A In the break room. 4 

Q Do you remember when you got it? 5 

A I think -- 6 

Q Roughly? 7 

A Yeah.  I think it was two days or three days before the 8 

election. 9 

Q Was there more than one copy in the break room? 10 

A It's a lot, all over. 11 

Q And do you recognize the logo on the bottom, where it says 12 

Novato Healthcare? 13 

A Yes. 14 

Q Have you seen that logo before? 15 

A Yes. 16 

Q Where have you seen it before? 17 

A This one? 18 

Q Yes. 19 

A I saw this one every day. 20 

Q Where would you see it? 21 

A In the -- in front of the station.  In front of the -- 22 

this one -- this is the logo of Novato Healthcare Center, so I 23 

can see everywhere. 24 

MS. NOVOA:  And again for the record, we've had some 25 
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issues with the production of this document.  I'm happy to show 1 

counsel the original document, so that you can see the quality 2 

of the water mark on those as well. 3 

MR. MIRRAFATI:  Are you asking for admission right now   4 

or -- 5 

MS. NOVOA:  If you would like to see it.  Otherwise, I 6 

would like to move it into the record, yes. 7 

MR. MIRRAFATI:  Well, we don't believe that it was 8 

produced by us at this point.  So I mean if she saw, then I 9 

guess we have no objection, if she saw it, but -- 10 

MR. ALBERT:  Well let me just add, though.  I don't -- it 11 

would help if we understood what the purpose of this is, 12 

because there's been no allegation that we're aware of that 13 

anything in here is unlawful.  So I don't really understand 14 

what -- how this relates to our ca -- to the case that General 15 

Counsel is presenting. 16 

MS. NOVOA:  Your Honor, it goes toward the general animus 17 

towards the Union that the Employer had.  They were conveying 18 

repeated messages, all kinds of messages to employees about 19 

avoiding the Union, about putting it off, about preventing it.  20 

And continuing to disregard the employees' rights under Section 21 

7 to seek representation.  And it's part of their overall 22 

campaign and animus towards the Union. 23 

MR. ALBERT:  Well, you're talking about disregarding 24 

rights.  The only -- other than the terminations themselves, 25 
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there are two allegations to -- frankly in our view, relatively 1 

minor eight ones that are alleged out of this supposed 2 

monstrous conspiracy to deny employees their Section 7 rights.  3 

There's no allegation even made that there is, other than the 4 

terminations, which we understand and these two eight ones.  5 

This doesn't -- I mean -- 6 

MS. NOVOA:  Can I -- 7 

JUDGE TRACY:  So -- so again, I'm going to overrule the 8 

objection, thought, because this is going towards the General 9 

Counsel's argument regarding animus.  And again, certainly in 10 

the brief you can argue -- 11 

MR. ALBERT:  It's argument. 12 

JUDGE TRACY:  -- that this -- 13 

MR. ALBERT:  I understand. 14 

JUDGE TRACY:  -- is just neutral information that were 15 

dissenting -- 16 

MR. ALBERT:  Okay. 17 

JUDGE TRACY:  -- educational -- 18 

MR. ALBERT:  I understand. 19 

JUDGE TRACY:  -- whatever you want to call it.  So General 20 

Counsel's Exhibit 6 is admitted into evidence. 21 

(General Counsel Exhibit Number 6 Received into Evidence) 22 

Q BY MS. NOVOA:  Since October 12th, has the Employer 23 

provided any in-services about breaks? 24 

A In-services for what? 25 
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Q About break policy.  And I should qualify.  Since October 1 

12th, 2015.  Has the Employer provided any in-services about 2 

break policies? 3 

A No. 4 

Q Have they provided any additional information regarding 5 

policies on break times? 6 

A No. 7 

Q Have they expressed any concern about the way employees 8 

use their breaks? 9 

MR. ALBERT:  I'm sorry.  What was the breaks? 10 

MS. NOVOA:  If the Employer has in any way expressed 11 

concern about the way employees use their break. 12 

MR. ALBERT:  To her, you're asking? 13 

MS. NOVOA:  Yes.  If she, as an employee, has received any 14 

messages expressing concern about the way employees are using 15 

their breaks. 16 

MR. ALBERT:  No.  My only question was kind of a 17 

clarification was are you asking -- is she asking about has the 18 

Employer communicated in general to employees or to her 19 

specifically. 20 

MS. NOVOA:  To your knowledge.  To her. 21 

JUDGE TRACY:  Since -- 22 

MS. NOVOA:  October 12th, 2015. 23 

MR. ALBERT:  To her. 24 

JUDGE TRACY:  Yeah.  So -- 25 
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MR. ALBERT:  Okay. 1 

JUDGE TRACY:  So are you objecting or -- 2 

MR. ALBERT:  No, as long as it's -- 3 

JUDGE TRACY:  -- are you just -- 4 

MR. ALBERT:  -- directed to her only -- 5 

JUDGE TRACY:  -- looking for clarification? 6 

MR. ALBERT:  -- I'm fine with that. 7 

JUDGE TRACY:  Okay. 8 

MR. ALBERT:  Sorry. 9 

JUDGE TRACY:  Okay.  So can you answer the question, if 10 

you know what the question is? 11 

THE WITNESS:  Can you repeat the question? 12 

Q BY MS. NOVOA:  Sure.  To your knowledge, since October 13 

12th, 2015, has the Employer expressed any concern about the 14 

way employees use their breaks? 15 

MR. ALBERT:  I'm going to raise the same objection.  It's 16 

not clear from the question whether she's talking about 17 

communications made only to her or to the workforce in general. 18 

JUDGE TRACY:  Okay.  So if you could just clarify your 19 

question in terms of if you're asking if she herself has 20 

personally received information or information that was, I 21 

guess, sent by the Employer. 22 

MS. NOVOA:  I think to the extent that she can answer to 23 

her knowledge, regardless of whether it's been expressed to her 24 

personally, but her knowledge of whether it's been expressed 25 
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generally.  And if she says yes, it has, then I can clarify 1 

whether it's been to her personally that it was expressed or 2 

elsewhere, like in a more general. 3 

MR. ALBERT:  But if she says no she hasn't, then that's 4 

not telling us whether it's only -- is speaking only about 5 

herself, that she herself hasn't received that information or 6 

is she making a broader statement about nobody else in the 7 

workforce has either.  The question to me is easily made more 8 

specific. 9 

MR. SIEGEL:  She -- I think if I -- 10 

JUDGE TRACY:  Okay.   11 

MR. SIEGEL:  Sorry. 12 

JUDGE TRACY:  So just -- let's just kind of try to specify 13 

the question, please.  Try it again here. 14 

Q BY MS. NOVOA:  Ms. Bantilan, since October 12th, 2015, 15 

have you heard from the Employer any concern about the way in 16 

which employees are using their breaks? 17 

A No. 18 

MS. NOVOA:  No further questions, Your Honor. 19 

JUDGE TRACY:  Mr. Siegel. 20 

DIRECT EXAMINATION 21 

Q BY MR. SIEGEL:  Good afternoon, Ms. Bantilan.  Is that how 22 

you say it? 23 

A Yes. 24 

Q Okay.  I'm Ben Siegel.  I'm the attorney for NUHW.  So I'm 25 
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going to ask you some follow up questions.  You're a CNA? 1 

A Yes, sir. 2 

Q In the time period immediately before the election in 3 

2015, can you remind me what your shift was? 4 

A I was working in the a.m. 5 

Q And what particular station? 6 

A Station 3. 7 

Q On a typical day in Station 3 on the morning shift, how 8 

many CNAs are there? 9 

A Usually we are five CNAs. 10 

Q Okay.  On a typical day, how many other employees besides 11 

CNAs are at Station 3 on the morning shift? 12 

A It was seven, including the nurses, two nurses. 13 

Q Seven others or seven, including the CNAs? 14 

A Including the -- five CNAs and two nurses. 15 

Q Okay.  Thank you.  And was one of the nurses in charge of 16 

the station? 17 

A Yes. 18 

Q And is that person referred to as a charge nurse? 19 

A Yes. 20 

Q During that time period in the month before the election, 21 

I believe you testified that you attended one of the Employer 22 

sponsored meetings about the election? 23 

A Yes. 24 

Q How many meetings did you attend? 25 
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A Just one. 1 

Q And how did you learn that these meetings were taking 2 

place? 3 

A The -- it's the lady.  It was Gay Rocha who told me that I 4 

am scheduled to attend for that meeting. 5 

Q Who is Gay Rocha? 6 

A She is the -- what is that -- director of -- what is -- 7 

services development, something like that. 8 

Q Is she a part of management at Novato Healthcare Center? 9 

A Yes. 10 

Q Okay.  And what did Ms. -- is it Ms. or Mr.? 11 

A Ms.  12 

Q What did Ms. Rocha tell you? 13 

A She said there is a meeting at around 4:30, something like 14 

that. 15 

Q Okay.   16 

A And you are scheduled to go. 17 

Q Did she give you -- she did provide to you any written 18 

documents? 19 

A No. 20 

Q Did she provide you any schedule of meetings? 21 

A No, just on that time.  They are roving around and ask 22 

people to attend the meeting. 23 

Q This meeting that she asked you to attend, was it during 24 

your work time? 25 
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A Yes. 1 

Q Was it during your on duty time or your break time? 2 

A During our duty time. 3 

Q So in addition to attending this meeting, you also had 4 

your regular breaks? 5 

A Yes. 6 

Q And how long was the meeting that you attended? 7 

A It's takes around 30 to 45 minutes, I think. 8 

Q How many other employees -- were all the em -- were other 9 

employees at this meeting with you? 10 

A Some. 11 

Q Okay.  And how many other employees do you think? 12 

A How many of us -- one, two, three -- I think we are four 13 

or five that time. 14 

Q Okay.  Were all these employees employees who were part of 15 

the workers who were voting in the Union election? 16 

A Yes. 17 

Q Okay.  Do you have any knowledge of whether these 18 

employees were also on duty when they attended these meetings? 19 

A We are all on duty. 20 

Q So they were all part of the morning shift? 21 

A Yes. 22 

Q Before you attended that meeting, did you alert the charge 23 

nurse that you were going to be attending the meeting? 24 

A Actually Gay is the one who is telling to the charge 25 
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nurses. 1 

Q Excuse me.  Can you repeat that? 2 

A It is Gay who is telling to the charge nurses that I will 3 

going for a meeting on that day. 4 

Q Okay.  So you didn't -- just be -- was the meeting at the 5 

beginning of your shift, in the middle of your shift or at the 6 

end of your shift? 7 

A It is almost at the end of my shift. 8 

Q Towards the end of my shift? 9 

A 3:00. 10 

Q Okay.  And what time is the end of your shift? 11 

A When -- 12 

Q When -- the meeting was at 3:00, correct? 13 

A No, the meeting was 2:30. 14 

Q Okay.  I understand.  And before you went to the meeting, 15 

though, you didn't also remind the charge nurse that you were 16 

going? 17 

A I don't remember. 18 

Q You don't.  Okay.  How -- were there other employees that 19 

were a part of Station 3 at the meeting that you attended? 20 

A No. 21 

Q Okay.  Do you recall if other employees that were part of 22 

Station 3 morning shift attended these employer sponsored 23 

meetings prior to when you did? 24 

A Yes. 25 
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Q Was there ever a time that you recall when more than one 1 

of the other CNAs Station 3 of the morning shifts attended 2 

these meetings at the same time? 3 

A Yes, I do.  I recall. 4 

Q And that particular time, how many of the CNAs attended 5 

the meeting at that -- all at once? 6 

A I think they are four.  I don't -- in the -- I don't in 7 

the floor -- that's right.  I'm looking for them, where they 8 

are. 9 

Q I understand.  And you probably don't know, but do you 10 

have any knowledge about whether or not they informed the 11 

charge nurse that they were attending the meeting? 12 

A Oh, I don't know. 13 

Q Do you know -- you have -- you don't have any idea if they 14 

were -- 15 

A I really don't. 16 

Q -- told by Ms. Rocha that they were attending that 17 

meeting? 18 

A I don't know.  I don't remember about that. 19 

Q Is your -- is the best of your understanding, the length 20 

of the meeting that they attended -- and all these employees 21 

who are attending this meeting, this is while they were on 22 

duty -- 23 

A Yes. 24 

Q -- as far as you know? 25 
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A Yes. 1 

Q Do you have any idea if any of these employees received 2 

discipline, because more than one employee was missing their 3 

time on duty while they were attending this meeting?  Were any 4 

of them disciplined for that? 5 

A No. 6 

MR. ALBERT:  I'm going to actually object and ask that to 7 

be stricken.  There's no foundation that she would know whether 8 

they were or weren't. 9 

MR. SIEGEL:  I asked her her knowledge.  I mean, they can 10 

argue that she wouldn't know, but that goes to the relevance 11 

and the weight. 12 

JUDGE TRACY:  I mean, I would have sustained the 13 

objection, but you asked after she answered.  But you know, he 14 

did say to her knowledge. 15 

Q BY MR. SIEGEL:  Now, when you were told about these 16 

meetings by Ms. Rocha, did she give you any rules or 17 

instructions about when you could or could not attend the 18 

meeting?  If you don't -- do you want me to be more specific? 19 

A Yeah. 20 

Q Okay.  Did she tell you, for example, you couldn't only 21 

attend the meeting by yourself and you couldn't go at the same 22 

time as another employee? 23 

A No, she didn't say anything. 24 

Q Did she say anything about if you go, you have to make 25 
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sure you're going on your break? 1 

A No, she didn't. 2 

Q Do you recall -- what was the name of the charge nurse at 3 

that time? 4 

A It is -- we have two charge nurses.  It is -- that time 5 

was Ben Morido and the other one was Janet Ybanez. 6 

Q After either you attended the meeting on your work time, 7 

or these four other CNAs attended the -- one of the meetings 8 

once on their work time, did either of those charge nurses tell 9 

you or express in your presence that these workers shouldn't 10 

have attended this meeting all at once? 11 

A That's whey said.  It should not be -- they should not go 12 

at the same time, because we need the people on the floor. 13 

Q Okay.  And how many -- how often -- you said in the 14 

morning shift, how often did these meetings take place?  Like 15 

was it every day there were these meetings? 16 

A Yeah, every day.  Morning and afternoon.  Morning time.  17 

It -- my understanding, before it is almost every day, every 18 

day, morning, p.m.  That's why nobody on the floor -- tired. 19 

Q And I'd ask you -- maybe a little embarrassing, but I want 20 

to follow up on a -- on a little question that she asked you.  21 

Were you considered one of the main leaders for the Union 22 

campaign at Novato Healthcare Center? 23 

A Yeah. 24 

Q And was one of your -- do you know the phrase right hand 25 
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man? 1 

A Sorry? 2 

Q Do you know the phrase right hand man or one of your -- 3 

let me ask it more straightforward.  The woman you referred to 4 

as Lea, that's Angel Lea Sabelino? 5 

A In the next shift? 6 

Q Yeah. 7 

A Yes. 8 

Q Was she one of your bit assistants in this union campaign? 9 

A Yes. 10 

Q Oh, yeah. 11 

MR. ALBERT:  Objection.  Leading. 12 

THE WITNESS:  In the evening.  In the evening she is. 13 

Q BY MR. SIEGEL:  I wasn't -- 14 

JUDGE TRACY:  Okay.  Hold on.  One second. 15 

MR. SIEGEL:  I asked -- it wasn't -- I was just asking for 16 

a yes or no question in this. 17 

MR. ALBERT:  You're putting words in her mouth. 18 

MR. SIEGEL:  It wasn't a leading question. 19 

JUDGE TRACY:  So I'm going to sustain the objection.  Go 20 

ahead and ask the question a little bit, please, open ended. 21 

Q BY MR. SIEGEL:  What did -- you already testified that Ms. 22 

Sabelino was one of the supporters of the Union campaign.  What 23 

are some of the things that she did to support the Union 24 

campaign? 25 
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A Usually -- she attended all of our meetings, Lea.  And 1 

she's also the one who has been you know, talking to our 2 

campaign for the Union during the night shift. 3 

Q And you also testified earlier that a woman named Arlene 4 

was one of the leaders of the Union campaign.  Is that correct?  5 

A Yes. 6 

Q What are some of the things that she did to support the 7 

Union effort? 8 

A The same thing.  She attended all the meetings that we 9 

have. 10 

MR. SIEGEL:  No further questions. 11 

JUDGE TRACY:  Okay.  All right.  Mr. Mirrafati? 12 

MR. ALBERT:  Can we get some time please? 13 

JUDGE TRACY:  Assuming if she has a statement, which she 14 

does. 15 

MR. ALBERT:  Yeah. 16 

JUDGE TRACY:  Okay.  Let's go off the record. 17 

(Off the record at 1:57 p.m.) 18 

JUDGE TRACY:  Okay.  So Mr. Mirrafati? 19 

MR. MIRRAFATI:  We have no questions. 20 

JUDGE TRACY:  Okay.  All right.  Well, Thank you very 21 

much.  Please don't discuss your testimony until after the 22 

close of the hearing, okay? 23 

THE WITNESS:  Yes, ma'am. 24 

JUDGE TRACY:  Thank you.  So you're free to go, although 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

293 

we do need your help to do some spelling -- 1 

THE WITNESS:  Okay. 2 

JUDGE TRACY:  -- on some of the names that you testified 3 

about, okay? 4 

THE WITNESS:  Okay. 5 

JUDGE TRACY:  All right.  Well, Thank you very much and 6 

let's go off the record. 7 

(Off the record at 2:08 p.m.) 8 

JUDGE TRACY:  All right.  So if you could state your name 9 

for the record, please. 10 

MR. DUBOIS:  Gabriel Dubois. 11 

JUDGE TRACY:  Okay.  And you'll be serving as our 12 

interpreter today.  And so I'm going to go ahead and ask you to 13 

raise your right hand, please. 14 

INTERPRETER SWORN 15 

JUDGE TRACY:  Okay.  Thank you very much.  And then, Mr. 16 

Metellus, if you could stand up, please. 17 

Whereupon, 18 

NARVIUS METELLUS 19 

having been first duly sworn, was called as a witness herein 20 

and was examined and testified, by and through an interpreter 21 

as follows: 22 

JUDGE TRACY:  Okay.  Thank you.  Go ahead and have a seat.  23 

And state your name for the record. 24 

THE WITNESS:  Narvius Metellus. 25 
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JUDGE TRACY:  Okay.  And so let's make sure that you both 1 

are close enough to that microphone, okay.  There you go.  2 

Okay.  All right, Ms. Novoa, go ahead, please. 3 

DIRECT EXAMINATION 4 

Q BY MS. NOVOA:  Good afternoon, Mr. Metellus.  Do you go by 5 

any other names besides Narvius? 6 

A No. 7 

Q Do people ever call you by your last name? 8 

A Yes. 9 

Q So if someone Narvius or to Metellus, they both mean you? 10 

A Yes. 11 

Q Mr. Metellus, were you ever employed by Novato Healthcare 12 

Center? 13 

A Yes. 14 

Q When did you work there? 15 

A Started February 19th, 2015. 16 

Q And when did you stop working there? 17 

A The 7th of October, 2015. 18 

Q What happened on the 7th of October of 2015? 19 

A During our period of work, there was a manager who came by 20 

around 4:00 in the morning to speak with us. 21 

Q Okay.  I guess my question was actually -- were you 22 

suspended on October 7th? 23 

A Yes. 24 

Q And were you actually discharged on October 12th?  Is that 25 
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correct?  1 

A Yes. 2 

Q What was your position at Novato Healthcare? 3 

A I was a nursing assistant. 4 

Q Is that the same as a CNA? 5 

A Yes. 6 

Q Did you ever hold any other opposition at Novato 7 

Healthcare Center? 8 

A No. 9 

Q At the time of your discharge, were you assigned to a 10 

specific shift? 11 

A Yes. 12 

Q Which shift was that? 13 

A The evening shift, night shift. 14 

Q What were the hours of the night shift, just for clarity? 15 

A 11 to 7. 16 

Q And that's 11 p.m., correct? 17 

A Yes, 11 p.m. to 7 a.m. 18 

Q Okay.  Mr. Metellus, have you heard of the National Union 19 

of Healthcare Workers? 20 

A Yes. 21 

Q I'm going to refer to them as the Union from now on.  When 22 

did you first learn about the Union? 23 

A It was September, last September. 24 

Q How did you learn about the Union? 25 
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A Coworkers. 1 

Q Do you remember any of the coworkers in particular? 2 

A Yes, Lea. 3 

Q Is Lea also known as Angel Lea or Angel? 4 

A Yes. 5 

Q Do you remember where Angel talked to you about this? 6 

A Yes. 7 

Q Where was it? 8 

A It was outside our front of the building. 9 

Q Okay.  Do you remember what she said about NUHW? 10 

A She said that it was a union, a group that helped workers. 11 

Q Did you ever attend any meetings led by the Union? 12 

A Yes. 13 

Q About how many? 14 

A One and a half, one complete and then I attended a second 15 

which I had to leave halfway through. 16 

Q Okay.  Where were these meetings that you attended? 17 

A Vallejo. 18 

Q Do you remember where in Vallejo? 19 

A No, I don't. 20 

Q Was it a public place? 21 

A It was in some sort of like a house, like a building -- 22 

Q Okay. 23 

A -- from what I recall. 24 

Q Did you ever sign anything about wanting to be represented 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

297 

by the Union? 1 

A Yes. 2 

Q Do you remember when you signed it? 3 

A No, I don't recall exactly. 4 

Q Do you remember where you signed it? 5 

A Yes. 6 

Q Where was that? 7 

A I signed it during that meeting that I spoke about.  And 8 

there was some other papers, too, that I signed in front of my 9 

work building as well, so not all at once. 10 

Q Okay.  Who asked you to sign the ones in front of the work 11 

building? 12 

A Angel. 13 

Q I'm going to have you refer to Exhibit 14(a) through (d).  14 

Mr. Metellus, do you recognize any of the items pictured in 15 

that -- those -- on those pages? 16 

A Yes. 17 

Q And you can feel free to flip through it.  There's various 18 

pictures in there.  What's pictured in there? 19 

A That's my badge with a sort of neck bracelet to hold it 20 

around. 21 

Q Okay.  And where -- you mentioned that this was your 22 

badge.  Did you wear a similar badge?  Is that what you're 23 

saying? 24 

A Well, I wore both together is -- 25 
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Q Okay. 1 

A -- more precisely. 2 

Q Okay.  So where did you receive that lanyard in the 3 

picture? 4 

A Angel gave it to me. 5 

Q Okay.  What about the button in the picture? 6 

A It was also Angel. 7 

Q How would you wear the lanyard? 8 

A So I put the sort of necklace around my neck and the badge 9 

on my chest. 10 

Q And just so it's clear for the record, the witness is 11 

referring to Exhibit 14(a).  So would you wear the necklace 12 

outside of your clothing, outside of your shirt? 13 

A Yes, around my neck. 14 

MR. ALBERT:  If I could just -- I'm making an objection 15 

just for  clarification.  Are we talking about where he's 16 

wearing it at work?  Because it's not -- 17 

MS. NOVOA:  I was going to -- 18 

MR. ALBERT:  Okay. 19 

MS. NOVOA:  Yeah.  I was just asking -- sorry. 20 

JUDGE TRACY:  It's okay.  Go ahead. 21 

MS. NOVOA:  I just -- 22 

MR. ALBERT:  No, I started it. 23 

MS. NOVOA:  I was just asking generally how he wore it.  24 

And then I was going to ask when and where. 25 
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MR. ALBERT:  Okay. 1 

JUDGE TRACY:  Okay. 2 

Q BY MS. NOVOA:  Where would you wear that necklace to? 3 

A At work. 4 

Q How often would you wear it at work? 5 

A Each time I went to work, so during each shift I wore 6 

that. 7 

Q Okay.  Do you remember when you started wearing it -- 8 

those items? 9 

A Near the end of September. 10 

Q Okay.  Besides wearing the lanyard, did you do anything 11 

else to help support the Union campaign? 12 

A Yes. 13 

Q What did you do? 14 

A So I spoke with others about the Union, like promoting it 15 

and telling others about its benefits, what it's about, et 16 

cetera. 17 

Q Who were the others that you're referring to? 18 

A I don't know exactly the name, just others that I worked 19 

with. 20 

Q And about how many times did you talk to others that you 21 

worked with about the Union? 22 

A Almost every time I went to work. 23 

Q And where would you talk to the people that you work with 24 

about the Union? 25 
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A So in the parking lot, just in front of the building 1 

usually. 2 

Q Do you recall doing anything else to help the Union 3 

campaign? 4 

A Not really, no.  The only thing I did was like promote 5 

awareness and speak about it with my colleagues. 6 

Q Did you ever hand out fliers as part of promoting 7 

awareness? 8 

A Yes, I did that as well. 9 

Q How many times? 10 

A I don't remember exactly, but it was a lot.  It was many 11 

times. 12 

Q Where would you hand these out? 13 

A Outside in front of the building. 14 

Q Okay.  Was it close to the front of the building or far 15 

away from the front of the building? 16 

A It was further away.  It wasn't right next to the door or 17 

anything. It was like the middle of the parking lot area. 18 

Q Okay.  Mr. Metellus, are you aware that the Union filed a 19 

petition to represent employees at Novato Healthcare on 20 

September 16th? 21 

A Yes. 22 

Q Okay.  And do you recall that there was an election held 23 

on that petition on October 14th and 15th? 24 

A Yes. 25 
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Q During that time period, did any manager from Novato 1 

Healthcare Center ever ask you about the Union? 2 

A Yes. 3 

Q Okay.  Who was that? 4 

JUDGE TRACY:  So if -- let me -- I have to intervene 5 

because I've been seeing this a little bit going on.  So as the                6 

translator or the interpreter -- I never know what's the right 7 

word -- if you're not sure what he's saying, let us know what 8 

you're asking.  Because really your job is to take what they're 9 

saying, translate it, then he responds.  And so try to do that 10 

as best as you can.  Because I know that you're   asking -- 11 

THE INTERPRETER:  Yes. 12 

JUDGE TRACY:  -- him questions, but I don't know what 13 

you're -- 14 

THE INTERPRETER:  Yeah. 15 

JUDGE TRACY:  None of us know what -- it's not actually 16 

being translated -- 17 

THE INTERPRETER:  Uh-huh. 18 

JUDGE TRACY:  -- as it should be.   19 

THE INTERPRETER:  All right. 20 

JUDGE TRACY:  Okay?  So -- 21 

THE INTERPRETER:  I just asked -- he didn't remember 22 

exactly.  He said he thought the name was Guillen Gay 23 

(phonetic) or -- 24 

JUDGE TRACY:  Okay. 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

302 

THE INTERPRETER:  That's what I was just asking for if -- 1 

JUDGE TRACY:  So -- 2 

THE INTERPRETER: -- he better remembered the name. 3 

JUDGE TRACY:  Yeah.  And so that's their job to do. 4 

THE INTERPRETER:  Okay. 5 

JUDGE TRACY:  Okay?  All right.  So that's what he just 6 

said.  Okay.  So go ahead. 7 

Q BY MS. NOVOA:  Do you remember -- do you know what this 8 

person's position was at Novato Healthcare? 9 

A Yes. 10 

Q What was the position? 11 

A DSD. 12 

Q Okay.  Is it possible you're referring to a person named 13 

Gay Rocha? 14 

A No. 15 

Q First name Gay? 16 

A Gay.  I don't know how to say the last name.  I'm not 17 

sure, no. 18 

Q Okay.  What are the responsibilities of the DSD position 19 

as far as you know? 20 

A It's to give patients, individuals different assistance -- 21 

medical assistance. 22 

Q Could you repeat that? 23 

A He does services for employees, employee services. 24 

MS. NOVOA:  I believe I heard -- I don't know if this is 25 
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appropriate to do, but I -- from what I heard Mr. Metellus say, 1 

I heard the word "in-service."  And I want to clarify that that 2 

was the word that you used. 3 

MR. MIRRAFATI:  No.  That's leading.  I would -- 4 

JUDGE TRACY:  Okay.  So the way -- because this is being 5 

translated and we just need to make sure that there's this 6 

proper thing going on, I'm going to allow it.  But ask the 7 

translator to ask if that's what he said. 8 

MS. NOVOA:  Okay.  Thank you, Your Honor. 9 

Q BY MS. NOVOA:  Mr. Metellus, did you use the word 10 

"service" or the word "in-service"? 11 

A In-service. 12 

Q And what are these in-services? 13 

A To my knowledge, it's to explain the rules and regulations 14 

to us, to go over documents, or if we don't really understand 15 

certain procedures, to go over that with us. 16 

Q What time of the day did your conversation with Gay occur? 17 

MR. MIRRAFATI:  Objection.  That's leading and 18 

argumentative.  I mean, you're assuming that that's -- that 19 

it's Gay.  He hasn't said it's Gay. 20 

Q BY MS. NOVOA:  At what time of the day did your 21 

conversation with the DSD occur? 22 

A Around or before 6:30, approximately. 23 

Q And directing your attention to the last day you worked, 24 

October 7th, do you remember when your conversation with the 25 
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DSD occurred in relation to that date? 1 

A Yes. 2 

Q When was it? 3 

A It wasn't so long before that, maybe two or three days 4 

prior. 5 

Q And where did the conversation take place? 6 

A It was near the vending machine. 7 

Q Was anyone else part of the conversation? 8 

A No. 9 

Q What did she say? 10 

A She asked me who I was going to go vote for and about 11 

voting. 12 

Q Did she specify what election she was talking about? 13 

A It was the Union election. 14 

Q And what did you say to her? 15 

A That I was going to vote yes. 16 

Q Did she say anything in response? 17 

A Yes. 18 

Q What did she say? 19 

A She said that -- 20 

THE INTERPRETER:  I need to ask him to repeat, if I may. 21 

JUDGE TRACY:  Okay. 22 

THE WITNESS:  She said that did I know that if I voted yes 23 

that that would have implications about our paychecks and our 24 

pay. 25 
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Q BY MS. NOVOA:  What did you say? 1 

A I said that's not our problem. 2 

Q And why was that not a problem? 3 

A Because I have my job and I made what I made, so I said it 4 

wasn't an issue for me. 5 

Q And did she explain what was going to happen to your 6 

paycheck? 7 

A She said that the Union could potentially take a portion 8 

of my paycheck. 9 

Q Okay.  Before this, how many times had you seen the DSD on 10 

the nightshift? 11 

A Not many times.  Maybe only three or four times prior. 12 

Q In those other times you had seen her, had she come up to 13 

you and talked to you before? 14 

A No. 15 

Q Do you remember your last night worked at Novato? 16 

A Yes. 17 

Q Do you remember if you took your lunch that day? 18 

A I punched out, but I didn't actually eat. 19 

Q Okay.  Do you remember if you took a ten-minute break that 20 

day? 21 

A No. 22 

Q No you don't remember, or? 23 

A No, I didn't take a break. 24 

Q Do you know whether any of your other coworkers took a 25 
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ten-minute break? 1 

MR. ALBERT:  Objection.  I'd like a little more foundation 2 

for that.  I mean, how would he know whether -- we need to know 3 

why he would be in a position to know whether they took a ten-4 

minute break or not. 5 

MS. NOVOA:  I can lay additional foundation.  I can also 6 

explore it once he answers whether or not he actually knows 7 

whether anyone took a break. 8 

JUDGE TRACY:  Well, so lay a little bit more foundation. 9 

Q BY MS. NOVOA:  Mr. Metellus, do you remember what 10 

coworkers were on the unit with you that night? 11 

A Yes. 12 

Q And which station were you assigned to that night? 13 

A Fourth. 14 

Q And who did you work with that night? 15 

A Arlene, Angel, Wally (sic passim), and myself as well. 16 

Q Okay.  Arlene, is that Arlene Brown, to your knowledge? 17 

A I don't know if that's the same person, but I know Arlene. 18 

Q Can you clarify the name that you're saying just loudly? 19 

A Arlene. 20 

Q Okay.  Thank you.  And the last person you mentioned, what 21 

was the name that you said?  Okay.  And who was -- 22 

A Angel. 23 

Q Sorry.  Who was the third person? 24 

A Wally. 25 
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Q Do you know if his name -- his full name is Rolando? 1 

A Yes, that's his full name.  But we just -- I just called 2 

him Wally as a nickname. 3 

Q Okay.  When you worked with Arlene, Angel, and Wally, did 4 

you all talk to each other during the shift? 5 

A Yes. 6 

Q Did you see them throughout the shift? 7 

A Yes. 8 

Q Okay.  Do you know whether during the shift any of your 9 

coworkers took a ten-minute break? 10 

A Yes. 11 

Q Who? 12 

A Angel and Arlene. 13 

Q Okay.  How do you know that they were taking a break? 14 

A They told me.  They announced it to me. 15 

Q Where did they tell you? 16 

A Just in front of the nursing station. 17 

Q And what did Arlene say? 18 

A She said that I'm going to take my ten-minute break, but 19 

if anyone needs me, please go get me and give me a call. 20 

Q And what did Angel say? 21 

THE INTERPRETER:  I'm going to ask him to repeat. 22 

THE WITNESS:  He said that he was going to also take a 23 

break, but to turn up the lights in the meantime and also call 24 

him if anyone needs anything. 25 
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Q BY MS. NOVOA:  And -- 1 

MR. ALBERT:  I missed that. 2 

MR. MIRRAFATI:  And he said he.  Is it a -- 3 

MS. NOVOA:  I was going to clear that up. 4 

MR. MIRRAFATI:  Okay. 5 

THE INTERPRETER:  She, yeah. 6 

Q BY MS. NOVOA:  Mr. Metellus, is Angel a man or a woman? 7 

A A woman. 8 

MR. ALBERT:  Can you ask him to repeat what Angel said 9 

because I didn't -- I just missed that. 10 

JUDGE TRACY:  Are you able to repeat what you just said in 11 

translating -- 12 

THE INTERRPETER:  Uh-huh.  Yeah.  She -- 13 

JUDGE TRACY:  --  to everybody? 14 

THE INTERPRETER:  I apologize.  The wording for he and she 15 

is the same word, so. 16 

JUDGE TRACY:  Okay. 17 

THE INTERPRETER:  Yeah. 18 

JUDGE TRACY:  Okay. 19 

THE INTERPRETER:  She said that I'm also going to take a 20 

ten-minute break, please turn up the lights for the patients, 21 

but if you need anything in between time please come and get 22 

me. 23 

MR. ALBERT:  Turn off the lights or turn up? 24 

THE INTERPRETER:  Turn up.  Turn up the lights. 25 
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JUDGE TRACY:  So Mr. Metellus, do you speak any English? 1 

THE WITNESS:  A little bit. 2 

JUDGE TRACY:  A little bit? 3 

THE WITNESS:  Yeah. 4 

JUDGE TRACY:  So feel free when you're testifying here if 5 

you feel comfortable responding, answering in English, you may 6 

do so.  The translator is here to help you.  But if you feel 7 

comfortable, then please feel free.  Because obviously 8 

everybody wants to hear what you have to say if you're able to 9 

without the translator.  Unless you need it, which is fine. 10 

THE WITNESS:  Okay.  To correct the answer, Angel tell me 11 

to answer the call light for her, if you need any -- any 12 

reason, just call.  And then say okay, you can take your ten-13 

minute break and then I'll answer the call light for Angel. 14 

MS. NOVOA:  Is that clear for everyone?  Okay. 15 

JUDGE TRACY:  Yeah.  Go ahead.  If anyone has problems, 16 

just object and then we'll deal with it. 17 

MS. NOVOA:  Okay. 18 

MR. ALBERT:  Okay.  I understood him to be saying that 19 

Angel told him to answer the call lights for her. 20 

JUDGE TRACY:  Yes. 21 

MR. ALBERT:  Okay.   22 

MS. NOVOA:  And that she was taking her ten-minute break. 23 

MR. ALBERT:  Yeah. 24 

JUDGE TRACY:  Yes. 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

310 

MS. NOVOA:  Okay. 1 

MR. ALBERT:  Yeah. 2 

JUDGE TRACY:  Yeah. 3 

MS. NOVOA:  Okay. 4 

Q BY MS. NOVOA:  Did you see Rolando around that time? 5 

A Yes.  Oh, sorry.   6 

THE INTRPRETER:  Do you want -- 7 

JUDGE TRACY:  So -- 8 

THE INTERPRETER:  Do you want me to intervene if he needs? 9 

THE WITNESS:  Yeah. 10 

JUDGE TRACY:  Yes. 11 

THE INTERPRETER:  Okay. 12 

JUDGE TRACY:  If you feel comfortable, answer it.  But if 13 

you need his help -- 14 

THE WITNESS:  Yeah. 15 

JUDGE TRACY:  -- you can get his help.  Okay?   16 

So repeat the question. 17 

Q BY MS. NOVOA:  Did you see Rolando around this time that 18 

you had the conversation? 19 

A Yes. 20 

Q Where was he? 21 

A This is between, I don't know between 415 or 414, like 22 

that.  He go answer the call light. 23 

Q And are those room numbers that you're referring to? 24 

A Yes.  Some patient call. 25 
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Q Do you recall what you were doing after Arlene and Angel 1 

talked to you about their ten-minute break? 2 

A This moment after Arlene take ten minute with Angel, this 3 

entire -- I have two patient call, one call for the bed pan, 4 

one for bedside commode. 5 

Q Okay.  Do you -- I'm going to have you look at Joint 6 

Exhibit 3(b).   7 

(Counsel confer) 8 

Q BY MS. NOVOA:  Mr. Metellus, this is a diagram of the 9 

Novato layout.  On that diagram, can you point, if you 10 

remember, where the call lights you answered were? 11 

A Yes.   12 

Q Where were they? 13 

A This is the nurse's station.  And the call light is on 14 

this side. 15 

Q Okay.  What are the room numbers around what you're 16 

pointing at? 17 

A Actually, I forgot the room number because it's a long 18 

time for me. 19 

Q Okay.  So can you show me where you're pointing? 20 

A This is like right there. 21 

MS. NOVOA:  Okay.  Let the record reflect that the witness 22 

is pointing to the bottom of Station 4 on the right-hand side 23 

of the hallway across from what appears to be rooms 404, 405, 24 

406, that area. 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

312 

JUDGE TRACY:  The left-hand side? 1 

MR. ALBERT:  You mean the left-hand side, right? 2 

MS. NOVOA:  Oh, no.  No.  So he's across from these 405, 3 

406. 4 

MR. MIRRAFATI:  Is that 401, 402, 403? 5 

MS. NOVOA:  Yes.  I cannot read the -- if that's what it 6 

says. 7 

MR. MIRRAFATI:  It looks like it. 8 

MS. NOVOA:  Okay. 9 

MR. ALBERT:  In which hallway?  I'm sorry. 10 

MS. NOVOA:  The station by 301, 402, 403. 11 

MR. ALBERT:  So in here somewhere? 12 

MS. NOVOA:  Yeah. 13 

MR. ALBERT:  Okay.  All right. 14 

Q BY MS. NOVOA:  What were you doing while you were helping 15 

both of these patients? 16 

A I help one, the bed pan.   17 

Q Okay. 18 

A The second one is beside commode transfer. 19 

Q When you're helping someone on a bed pan, do you have to 20 

be there the entire time? 21 

A No.  You have to wait outside, give the patient privacy. 22 

Q And when you're helping someone on a commode, do you have 23 

to be there the entire time? 24 

A Yes.  We stay outside between like two room.  I can see.  25 
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Because when the light on, I can see. 1 

Q And that light that you're referring to, what light are 2 

you talking about? 3 

A The resident's light.  Because if he took the -- bathroom.  4 

When finished, he can call you. 5 

Q Okay. 6 

MR. ALBERT:  And I'm sorry to interrupt, but I've lost the 7 

timeframe when this supposedly is happening.   8 

JUDGE TRACY:  Can you just clarify the timeframe, please? 9 

MS. NOVOA:  Sure. 10 

Q BY MS. NOVOA:  I believe your prior testimony was that you 11 

had answered these two call lights after Angel and Arlene spoke 12 

to you; is that correct? 13 

A Yes. 14 

Q Where were you while you were waiting for these two 15 

patients? 16 

MR. MIRRAFATI:  Objection.  He didn't say waiting.  17 

Leading. 18 

THE WITNESS:  I was waiting over here and I was sitting 19 

down on a chair. 20 

JUDGE TRACY:  Could you just -- for the record, since you 21 

were pointing to this Joint Exhibit 3(b), where -- 22 

THE INTERPRETER:  Should I show her where he pointed? 23 

JUDGE TRACY:  Well, where did he point? 24 

THE INTERPRETER:  Oh, right here. 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

314 

THE WITNESS:  This is front desk.  I pointed there, like 1 

that. 2 

THE INTERPRETER:  Oh, over there. 3 

THE WITNESS:  I remember one resident's name.  His name 4 

 I don't know exact -- 5 

MR. ALBERT:  Wait. 6 

JUDGE TRACY:  So you don't want the patient names on this 7 

record.  So just go ahead and clarify what -- where -- what he 8 

was pointing to of where he was waiting, please. 9 

Q BY MS. NOVOA:  If you could point again where you were 10 

sitting on the chair? 11 

A This is -- let me see.  I can't see where -- what -- it's 12 

Station 4, the -- 13 

Q Here's Station 4. 14 

A This is Station 4? 15 

Q Here's the nurse's station. 16 

A This is the Station 4.  I'm here. 17 

MS. NOVOA:  Okay.  And let the record reflect again he's 18 

pointing in that hallway between rooms 406, 405, and 404 on one 19 

side, 401, 402, 403 on the other. 20 

Q BY MS. NOVOA:  Did you see anyone besides your coworkers 21 

on the floor in Station 4 that night? 22 

A Yes. 23 

Q Who did you see? 24 

A Coworker. 25 
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Q Besides your coworkers? 1 

THE INTERPRETER:  Do you want me to -- 2 

THE WITNESS:  Yes. 3 

JUDGE TRACY:  So what I'll do -- again, what you can do is 4 

you can look at the translator if you need help to translate 5 

the question.  But I don't think he does. 6 

THE INTERPRETER:  Okay. 7 

JUDGE TRACY:  I think he's thinking. 8 

THE INTERPRETER:  Okay. 9 

Q BY MS. NOVOA:  And I'm sorry, I -- did you see anyone 10 

besides your coworkers walk through the station that night? 11 

A Yes. 12 

Q Okay.  Do you know who the person who you saw was? 13 

A I don't know.  It's just one woman. 14 

Q Okay.  Where did you see her? 15 

A She passed behind the -- by nurse's station. 16 

Q Okay.  What direction was she coming from? 17 

A She from just -- and from station three, just passed by 18 

behind the nurse's Station 4.  She continued to other hallway. 19 

Q What were you doing when you saw her? 20 

A I just sat -- I sat down. 21 

Q Okay.   22 

MR. ALBERT:  I missed that. 23 

Q BY MS. NOVOA:  Could you say that again a little louder? 24 

A Yeah.  I just sit down, want to watch the call light.  25 
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It's the moment I have two residents on -- one on bed pan, one 1 

on beside commode.   2 

Q So was this the same chair and situation you were 3 

describing earlier? 4 

A Yes. 5 

Q Do you recall what time it was when you saw her? 6 

A Around 4:00. 7 

Q Do you know when it was in relation to when Arlene and 8 

Angel told you they were going to take their ten-minute break? 9 

A Yes. 10 

Q When was that? 11 

A This is like -- it's 4:10 like that or 4:09 -- 4:00.  I 12 

think it is 4:00 or 4:05 -- exact.   It is 4:00. 13 

Q Was that when you saw her? 14 

A After. 15 

Q Okay.  After they had told you? 16 

A Yeah. 17 

Q Okay.  Did any manager or supervisor talk to you that 18 

morning of the 7th before you left for your -- you left your 19 

shift? 20 

A Only the big boss. 21 

Q Who's the big boss? 22 

A The big boss as in administrator.  He asked me, Metellus, 23 

what time you take your lunch last night.  I don't know why he 24 

asked me that. 25 
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Q Had he ever asked you that before? 1 

A No. 2 

Q Where did he ask you this? 3 

A This is by the -- it's too close by -- it's the clock. 4 

Q Could you answer that one more time?  Where did you -- 5 

A By the clock, by the station three by the clock. 6 

Q Is this -- what kind of clock are you talking about? 7 

A The clock-in machine, clock-out. 8 

Q And what did you say in response to his question? 9 

A I tell him I'm clock -- last night, I don't remember what 10 

time. 11 

Q Did you talk to any managers from Novato after you went 12 

home that day? 13 

A No. 14 

Q Do you recall getting any phone calls about your shift 15 

that day? 16 

A Yes. 17 

Q Who called you? 18 

A One of the DON.  She's named Florincia (sic throughout), I 19 

think. 20 

Q Her position is the DON; is that correct? 21 

A DON. 22 

Q Okay.  How did she contact you? 23 

A On the phone. 24 

Q How did you know who it was? 25 
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A She tell me the name. 1 

Q Okay.  And what did she say when she spoke with you on the 2 

phone? 3 

A She said I'm suspended tonight. 4 

Q Did she say why? 5 

A She said you're suspended to investigation. 6 

Q Did she say why they were doing an investigation? 7 

A Don't say why -- somebody -- I think somebody report me.  8 

She said, no.  Somebody report -- are you sleeping on your 9 

shift?  I'm saying no. 10 

Q When did you hear back from the Employer about your 11 

suspension? 12 

THE WITNESS:  What are they saying?  Can you repeat again? 13 

Q BY MS. NOVOA:  Sure.  I can clarify it.  Did you hear 14 

anything else from the Employer about your suspension? 15 

A Yes. 16 

Q Who did you hear from? 17 

A It's one person, Richard. 18 

Q Okay.  Is this someone from the Employer? 19 

A Right.  Yes.  They call. 20 

Q Okay.  So did you hear from any managers about your 21 

suspension? 22 

A Florincia. 23 

Q Okay.  When did you hear from her? 24 

A When I go home, I'm sleeping. 25 
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Q Okay.  Did you hear from the DON -- from this Florincia, 1 

did you hear from her again about your suspension? 2 

A Yes. 3 

Q When did you hear from her? 4 

A When I'm coming -- she tell me to come in to interview. 5 

Q Okay.  Where was this interview? 6 

THE WITNESS:  Say again?  In her office. 7 

Q BY MS. NOVOA:  Okay.  And do you remember what day this 8 

interview was? 9 

A Interview is -- it's Friday, 9. 10 

Q Friday night or -- 11 

A Friday.  This is Friday -- Friday.  This is pass on 7.  On 12 

the 9th. 13 

Q Are you saying the -- 14 

A The interview with Florincia.   15 

Q Okay.  Is the word that you're using the date, Friday   16 

the -- 17 

A The date, 9. 18 

Q Okay.  Can you say it in Creole and we can have a 19 

translation just to be sure that it's clear in the record? 20 

A I was speaking about the date, the 9th of September. 21 

Q Are you sure about that month? 22 

A Oh, it's October 9. 23 

Q So you stated you met with Florinda in her office.  Was 24 

there anyone else in that meeting with you? 25 
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A Yes. 1 

Q Who? 2 

A One lady and Florincia. 3 

Q Do you know who that other lady was? 4 

A No. 5 

Q Okay.  What was that other lady doing? 6 

A She take the note. 7 

Q And what was the -- and you're referring to Florincia.  8 

That's who you understand is the DON; is that correct? 9 

A Yes. 10 

Q Okay.  What was the DON doing? 11 

A She do -- ask me question, what doing in the night. 12 

Q Okay.  And what did you say? 13 

A I tell him -- he said what happened on night, somebody 14 

tell me are you sleeping on your shift.  I'm saying, no, I'm 15 

not sleeping. 16 

Q Okay.  Did you say anything else during that meeting? 17 

A Yes. 18 

Q What did you say? 19 

A I tell in this moment by 4:00 I was having two patient, 20 

one on bedside commode, one on bed pan. 21 

Q So did you sleep at all during your shift on October 7th? 22 

A No. 23 

Q Did you have your eyes closed while you were sitting on 24 

the chair in between the rooms? 25 
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A No. 1 

Q Did you tell the DON and the other person in the room 2 

that? 3 

A Yes. 4 

Q Mr. Metellus, when did you find out you had been 5 

terminated? 6 

A October 12th. 7 

Q How did you find that out? 8 

A The administrator call me. 9 

Q What did he say when he called you? 10 

A He say after investigation he fire everybody sleep, I'm 11 

terminated today. 12 

Q Did you say anything in response? 13 

A No. 14 

MS. NOVOA:  No further questions, Your Honor. 15 

MR. MIRRAFATI:  Yes, we will have questions.  But can we 16 

take a break first? 17 

JUDGE TRACY:  Yes. 18 

MR. ALBERT:  And can we get the -- 19 

MS. NOVOA:  Uh-huh. 20 

MR. ALBERT:  -- affidavit? 21 

JUDGE TRACY:  Okay.  All right.  So again, let me know 22 

when you're ready.  Okay? 23 

MR. ALBERT:  Thank you. 24 

JUDGE TRACY:  And you're handing over another statement 25 
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from Mr. Metellus? 1 

MR. ALBERT:  Yeah. 2 

JUDGE TRACY:  Okay.  So let's go ahead and go off the 3 

record.  And then let us know when you're ready. 4 

MR. ALBERT:  Thank you. 5 

(Off the record at 3:12 p.m.) 6 

JUDGE TRACY:  So before I turn it over to Mr. Mirrafati, 7 

there's a couple -- one thing that the court reporter and I 8 

spoke about during the break, which was that what we're 9 

planning to do with that patient name that was mentioned during 10 

-- she's just going to put a note to whoever transcribes it 11 

that even if they can tell what it is or they try to misspell 12 

it, to just put redacted for that part. 13 

MR. ALBERT:  Okay.  That's fine. 14 

JUDGE TRACY:  Okay?  So I just wanted that to be on the 15 

record. 16 

MR. ALBERT:  Thank you. 17 

JUDGE TRACY:  So Mr. Mirrafati, go ahead, please. 18 

MR. MIRRAFATI:  Thank you. 19 

CROSS-EXAMINATION 20 

Q BY MR. MIRRAFATI:  Hi, Mr. Metellus -- or Metellus, right? 21 

A Yes. 22 

Q Okay.  On -- 23 

JUDGE TRACY:  And try to speak up, please.  Okay? 24 

Q BY MR. MIRRAFATI:  On the day that you spoke to the DSD, 25 
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you stated that she asked you who you were voting for, correct? 1 

A Yes. 2 

Q Okay.  And on that day do you recall having the red 3 

lanyard that was mentioned? 4 

A Yes. 5 

Q Okay.  You were wearing that? 6 

A Yes. 7 

Q And that lanyard is the one pictured on Exhibit 14-A? 8 

A Yes. 9 

Q Okay.  Okay.  Now, let's talk about your day on October -- 10 

or the night of October 7th -- or the 6th into the 7th. 11 

A Uh-huh. 12 

Q Do you know why you didn't take -- did not take a ten-13 

minute break? 14 

A It was a busy night. 15 

Q Okay.  It was generally a very busy night? 16 

A Yes. 17 

Q For you or for everybody? 18 

A Well, for everybody.  Well, especially for me because 19 

everybody have your own group. 20 

Q Okay.  And so were you working hard that night? 21 

A Yes. 22 

Q Okay.  And were you -- so if you were so busy, were you 23 

okay with Arlene and Lea going on a ten-minute break together? 24 

A Well, everybody have your own assignments. 25 
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Q Okay. 1 

A It's okay to go. 2 

Q Okay.  Isn't it true that when employees go on break 3 

you're supposed to cover each other's patients, correct? 4 

A Yes. 5 

Q Okay.  So when Arlene and Lea were on break, you and Roly 6 

were supposed to take care of the patients, correct? 7 

A Yes. 8 

Q Okay.  So doesn't that make it harder for you then if -- 9 

A Yes. 10 

Q Okay. 11 

A It's still hard. 12 

Q Okay.  Did you complain to Arlene and Lea that they 13 

shouldn't be going on a break together? 14 

A No, no complain. 15 

Q Okay.  Okay.  Now, when did Arlene tell you she was going 16 

to take her break? 17 

A What you say again? 18 

Q When did Arlene tell you she was going to take her ten-19 

minute break? 20 

A In the nurse's station. 21 

Q Right.  But what time? 22 

A Around 4:00. 23 

Q Around 4:00?  And when did Lea tell you that she was going 24 

to take her ten-minute -- 25 
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A The same time. 1 

Q They said it at the same time together? 2 

A Yes. 3 

Q Okay.  Who spoke to you? 4 

A Arlene first. 5 

Q Arlene first said it?  And then what happened next? 6 

A Angel second. 7 

Q Okay.  And what -- do you recall what they actually told 8 

you? 9 

A Arlene told me any patient call for medicine, it's okay to 10 

call her.  Nobody to cover for her.  It see -- when she on 11 

break, is to have to cover for her.  She don't have a cover.  12 

It's normal if you're on break to call her. 13 

Q Okay.  And what did Lea tell you? 14 

A She tell me, Metellus, I'm going to take my break for ten 15 

minute, you see anybody call, can you answer my call light.  I 16 

say yes. 17 

Q Okay.  And both of them told you around 4:00? 18 

A Yes. 19 

Q Okay.  And I think you mentioned that at that same time 20 

there was a call light going on; is that correct? 21 

A It's not the call light.  This is my assignment.  Not for 22 

Angel. 23 

Q Oh, okay.  It was your own assignment? 24 

A This is on my assignment. 25 
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Q Okay.  So after they told you they were -- that they were 1 

taking a break, what happened next? 2 

A What you say again? 3 

Q After they told you that they were going on break, what 4 

did you do next? 5 

A I go answer my call light and do my patient. 6 

Q Okay.  So I'm a little confused.  You said you went to go 7 

answer your call light.  Was there an actual light ringing or 8 

blinking? 9 

A Yes. 10 

Q Okay.  And that's for your patient? 11 

A That's my patient. 12 

Q Okay.  Okay.  So I thought you mentioned, and correct me 13 

if I'm wrong, but I thought you mentioned that Lea told you to 14 

answer the call light for her? 15 

A In case somebody call. 16 

Q Sorry? 17 

A See, in case somebody call -- 18 

Q Oh. 19 

A -- to cover for her. 20 

Q Okay.  Okay.  So when you went to answer your own call 21 

lights -- 22 

A Uh-huh. 23 

Q -- can you explain to me what you did? 24 

A One patient call for bed pan. 25 
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Q Okay. 1 

A One call for bedside commode. 2 

Q Okay.  What did you do for the bed pan? 3 

A I put a bed pan on and then I go out. 4 

Q Okay.  How long did that process take? 5 

A Well, patient -- five to ten minute to finish.  You have 6 

to wait, give privacy to call back. 7 

Q Okay.  So how long did it take for you to leave the bed 8 

pan and leave? 9 

A In less than five minutes she's finished. 10 

Q Okay.  And so did you wait for her to finish or did you go 11 

to the other patient after you put the bed pan? 12 

A Actually, this is go on the same time.  One finish.  I go 13 

to second patient.  And then I make my seat outside between the 14 

two room.  When the call light, I'm not going to answer the 15 

call light.  Sit down in the front of the patient outside the 16 

door. 17 

Q Okay.  So can you tell me a little bit more about how long 18 

it takes to put the bed pan and then leave the room and do the 19 

commode for the other patient? 20 

A It not take too long. 21 

Q Like how -- can you estimate how long? 22 

A I don't remember how long. 23 

Q Okay.  Was it five minutes or less? 24 

A Both push the call light.  Bed pan finish first. 25 
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Q Okay.  And -- 1 

A In less than five minute.  The transfer, it take no a 2 

little bit -- 3 

Q Okay.   4 

A Between like two minute after the five minute. 5 

Q Okay.  So the whole process for putting the bed pan and 6 

the commode and the in the time that you then went to go sit 7 

down, how long did it take for you to put the bed pan and the 8 

commode and then sit down? 9 

A It not take too long. 10 

Q Ten minutes or less or five minutes or less? 11 

A Five minute, like that. 12 

Q Okay.  So then you sat down next to the patients? 13 

A Yes. 14 

Q Okay.  And -- 15 

A Not to the patient.  Outside the door -- 16 

Q Okay. 17 

A -- in the hallway. 18 

Q Okay.  And can you explain to us how you were sitting at 19 

that time? 20 

A Like that. 21 

Q Did you have one chair or two chairs? 22 

A Only one chair. 23 

Q Did you not have another chair for your legs to put up? 24 

A No. 25 
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Q Okay.  How long were you sitting there? 1 

A Less than five minutes. 2 

Q Okay.  And what did you do next? 3 

A Answer the call light, the same patient. 4 

Q For the same two patients? 5 

A Yes. 6 

Q Okay.  And how long did that process take? 7 

A Five to seven minutes.  Okay?  Between five and seven. 8 

Q Okay.  Another five to seven minutes after?  So after you 9 

sat down, they rang the -- you sat down for five minutes and 10 

then they ran the call light, right? 11 

A Yes. 12 

Q Okay.  And dealing with those two patients with their call 13 

light again, it took another five to seven minutes? 14 

A No. 15 

Q No? 16 

A No.  He not take too long.  It's one is finished like 17 

between five minute -- 18 

Q Okay. 19 

A -- after two minute after call in like between five, seven 20 

minute for both patient. 21 

Q Total from the beginning to the end?  It took five to 22 

seven minutes total? 23 

A Yes. 24 

Q Okay.  And what did you do after you dealt with those two 25 
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patients? 1 

A It's time to start my round. 2 

Q Okay. 3 

A It's -- it's 4:00.  It's time to get ice machine, to pass 4 

ice water first, each patient.  And then after, to check every 5 

-- each patient. 6 

Q Okay. 7 

A They -- finish their shift. 8 

Q What time did you start your round? 9 

A Around 4:30. 10 

Q 4:30?  Okay.  So you mentioned that dealing with those two 11 

patients at the beginning took around five to seven minutes? 12 

A Yes. 13 

Q So between -- so and you started with those patients 14 

around 4 a.m., I think?  That's what you said? 15 

A What did you say again? 16 

Q So around 4 a.m. is when you dealt with those patients? 17 

A    No. 18 

Q No .  What time did you deal with them?  19 

A Like 4:07.  20 

Q Okay.  But you started around 4 a.m. and you ended around 21 

4:07?  22 

A Yes.  23 

Q Okay.  And then -- so what did you do between 4:07 and the 24 

time that you starting your rounding?  25 
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A Sit down -- between seven?  1 

Q Between 4:07 -- and you said you started your rounding at 2 

4:30?  3 

A No.  I go passed ice machine -- get ice water for the 4 

patient.  5 

Q So, from 4:07 you went to the ice machine?  6 

A Get ice.  7 

Q Okay.  8 

A And give it to the patient.  9 

Q Okay.  And how long did that take?  10 

A I don't know how long that take.   11 

Q Okay.   12 

A Because at the same time you pass ice water and the 13 

patient called.  -- what time you start, what time you finish.  14 

In the process if I pass out ice water and at the same time the 15 

patient ask you for something, you have to respond.  16 

Q Okay.  Okay, now during the time that you were dealing 17 

with these two patients, did you see Arlene and Leah?  18 

A Yes.  19 

Q What were they doing?  20 

A They were on break.  21 

Q And where were they on break?  22 

A Yes.  23 

Q Where were they on the break?  24 

A Nurses station.   25 
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Q Okay.  Do you know if they were sleeping?  1 

A For me it's not sleeping.  It's just closing their eyes, 2 

for me.  3 

Q Okay.  But you saw them closing their eyes?  4 

A Yes.  5 

Q Okay.  When did you see them again?  Did you actually -- 6 

do you know when they woke up? 7 

A Actually for me it's a time -- it was when Leah tell me 8 

and Angel -- cell phone -- they wake up before that.   9 

Q Angel told you that she set an alarm?  10 

A Me, I --  11 

Q I'm sorry, can you --  12 

A I do it.  13 

Q You set an alarm?  14 

A Yes.  15 

Q What do you mean?  You set an alarm for Lea?  16 

A Yes.  To make sure I don't forget.  17 

Q Okay.  And did you wake her up?  18 

A No, she wake up by herself.  19 

Q And so how long was she sleeping then or taking a nap?  20 

A Ten minutes.  21 

Q Okay.  But you just said that she was already awake before 22 

your alarm went off?  23 

A Yes.  From the patient would come and check it would pass 24 

-- whatever it 20 seconds, it would be pass.  25 
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Q Sorry, can you repeat that?  1 

A The phone where we're doing another patient to come in to 2 

see, she would be done.  3 

Q Okay.  So, when you finished your first two patients, she 4 

was already done sleeping, you're saying?   5 

A What did you say?  6 

Q Can you clarify again what you just said  7 

A Uh-huh.  8 

Q Can you can repeat what you just told me?  9 

A I set my alarm --  10 

Q Okay.  11 

A -- she telling me, ten minutes.  Sometimes I forget and 12 

when I come in my alarm is on in my pocket and they're already 13 

done.  14 

Q Okay.  And what time was that?  15 

A That one -- like 4:10, like that.  16 

Q Okay.  So, by 4:10 they were awake?  17 

A Yes, I see them --  18 

Q Okay.  And were they in the nurse's station or were they 19 

walking around?  20 

A Nurse's station.  21 

Q Okay.  Both of them were awake?  22 

A Yes.  They were not sleeping.  23 

Q Well -- just to clarify, they had their eyes open at 4:10?  24 

Did you see them with their eyes open at 4:10?  25 
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A 4:10?  1 

Q Yes.  2 

A Yes.  3 

Q Okay.  Okay.  Did you see -- well, you mentioned you saw 4 

Roly around 4:15, during your testimony; is that correct?  5 

A Yes.  6 

Q Did you see him any time before 4:15? 7 

A 4:15?  8 

Q Yes.  So, prior to 4:15 did you see him again?  9 

A She go -- transfer to another patient -- it's not 4:15 --  10 

Q Oh, okay.  So, when did you -- so Roly was answering a 11 

call light in Room 415?  12 

A 415, I don't know if it's 315 or 314 like that.  13 

Q Okay.  What time -- do you know what time he was answering 14 

that call light?  15 

A In between -- after four, I don't know exactly.   16 

Q Sometime after 4?  17 

A After 4, I don't know if it's was seven or five minutes 18 

passed, I don't know.  19 

Q Okay.  Do you know if Roly was on his break prior to 20 

answering that call?  21 

A This time?  22 

Q Yeah.  23 

A I don't know.   24 

Q Did you --  25 
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A I just saw him run to the call light.  1 

Q Okay.  Did you see Roly taking his 30 minute break before 2 

that?  3 

A No, I not see -- whatever he to with, I not see -- he 4 

going to lunch, he not tell me.  5 

Q What were you doing prior to 4 a.m. when Angel and Arlene 6 

told you they were going on break, what were you doing, let's 7 

say around 3:45.  8 

A 3:45?  9 

Q Yeah.  10 

A No call light yet.  11 

Q And so what were you doing at that time?  12 

A This time?  I'm charting.  13 

Q Okay.  And where do you typically chart?  14 

A What did you say?  15 

Q Where do you typically chart?  Do your charting?  What 16 

area in Station 4, do you do your charting?  17 

A Oh, the same chair.  The same chair I'm sitting down when 18 

I'm watching the patient in the chair.  19 

Q The same chair that you were sitting in next to the other 20 

two patients?  21 

A Yes, I sat in the hallway.  22 

Q Okay.  Now, if there was -- actually, never mind.  And so 23 

you didn't see Roly taking his 30 minute break around 3:45 next 24 

to you?  25 
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A  I don't know if he take it because -- I don't know.  1 

Because everybody have your own assignment, I don't know if 2 

he's taking lunch or not.  3 

Q Did you ever see him behind the nurse's station around 4 

that time, around 3:45?  5 

A Roly?  6 

Q Roly, yeah.  7 

A I don't remember.  8 

Q You don't remember?  9 

A No.  10 

Q Okay.  Did you see Roly again after he handled the call 11 

light around 4:07 or something like that?  12 

A Yes.  He was by room -- it was 415 or I don't know which 13 

room, he went to one patient to answer the call light.  14 

Q Okay.  And what was he doing?  15 

A I don't know, he was inside.  16 

Q Okay.  Did you see him outside of the room at any point?  17 

A No, after he gone outside he take long to coming back, I 18 

don't know what he's doing inside the room.  19 

Q When was the next time you saw Roly or Wally?  20 

A Actually, about this time everybody have to do your job, I 21 

don't know time to looking for Roly anymore, everybody is doing 22 

their job.  23 

Q Okay.  So, you don't remember seeing him again -- you 24 

don't remember a particular time that you saw him again?  25 
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A Well, actually the -- nobody can see nobody, this is busy 1 

time to finish.  Whatever his patient wanted I can't see it, 2 

he's there.  3 

Q Okay.  Can you clarify when you saw -- you said you saw a 4 

woman going from Station 3 to Station 4 at some point; is that 5 

correct?  6 

A Yes.  7 

Q Had you seen that woman before, do you know who she is?  8 

A No.  I don't know her before -- I know -- I don't know her 9 

at night.  10 

Q Do you know her name?  11 

A No.  I know -- after somebody tell me she came by the 12 

kitchen, it's still, I don't know where --  13 

Q Okay.  You've never seen her before, that was the first 14 

time you saw her?  15 

A You know what, I've seen everybody, I don't know their 16 

name.  17 

Q Okay.  Do you know what she looked like?  18 

A Actually, no.  The person I know, I don't know who is 19 

that.  I know Evan, I know Leah, I know somebody, not everybody 20 

is there when you're working night shift.  21 

Q Okay.  Around what time did you see this woman?  22 

A Around 4:00.  23 

Q Okay.  So, around 4:00, and that's around the time that 24 

Leah and Arlene told you they were going on break?  25 
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A Yes.  1 

Q Okay.  Did you see her again any time after 4:00?  2 

A No.  I see her pass -- I don't know if she's coming back 3 

after --  4 

Q And which way was she going?  5 

A She from Station 3, she passed by Station 4, she continued 6 

to hallway by the kitchen.  7 

Q Okay.  Did you say hi to her?  8 

A No.  9 

Q And did she speak to anybody --  10 

A No.  11 

Q -- in the station?  12 

A No.   13 

Q At that time everybody was awake, right?  Arlene and Leah 14 

were awake?  15 

A They were just on break this time.  16 

Q Sorry.  17 

A Leah and Angel were good this time.  Only after Wally   18 

see -- 19 

Q Okay.  But --  20 

MR. MIRRAFATI:  Can we take a couple minute break off the 21 

record?  22 

JUDGE TRACY:  Sure.  23 

(Off the record at 3:54 p.m.) 24 

MR. MIRRAFATI:  I have nothing further.  25 
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JUDGE TRACY:  And if we could just be -- while we were off 1 

the record, I -- I just want it to be clear that -- is the 2 

dietary -- is the kitchen in the facility, the dietary 3 

department --  4 

MR. MIRRAFATI:  Yes.  5 

JUDGE TRACY:  -- same place?  I mean, I don't know if he 6 

would know, but --  7 

MR. MIRRAFATI:  Well, we can ask him to clarify.  8 

JUDGE TRACY:  Yeah, if you can.  9 

MR. ALBERT:  We'll have that clarified when Teresa Gilman 10 

testifies.   11 

JUDGE TRACY:  Okay.  That's fine.   12 

MR. MIRRAFATI:   I mean, we can ask him if that's what his 13 

impression was or where the kitchen is.  14 

JUDGE TRACY:  Yeah, can you just point on there, where's 15 

the kitchen that you're talking about?   16 

THE WITNESS:  There's only one kitchen.  17 

JUDGE TRACY:  Yeah, so point it for me.  18 

THE WITNESS:  Okay.  This is Station 4.  19 

JUDGE TRACY:  Yes.  20 

THE WITNESS:  This is the dining room.   21 

JUDGE TRACY:  This is the dietary department; is that what 22 

you're talking about?  23 

THE WITNESS:  Yes.  This is the kitchen.  24 

JUDGE TRACY:  Okay.  All right.  Thank you.  All right.  25 
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Ms. Novoa, please.  1 

MS. NOVOA:  No further questions, Your Honor.  2 

JUDGE TRACY:  Okay.  All right.  Well, thank you very 3 

much.  You're done.   4 

THE WITNESS:  Okay.  5 

JUDGE TRACY:  Please don't discuss your testimony with 6 

anyone else until after the close of the hearing.  7 

THE WITNESS:  Okay.  8 

JUDGE TRACY:  Okay.  Thank you so much.  9 

MR. MIRRAFATI:  Thank you.  10 

JUDGE TRACY:  So, Ms. Novoa, do you have another witness?   11 

MS. NOVOA:  No, Your Honor, at this time we're suspending 12 

our case until we can call Theresa Gellman, pending her 13 

availability.  14 

JUDGE TRACY:  Okay.  And you're planning to call her as 15 

part of your case in chief, Ms. Novoa? 16 

MS. NOVOA:  That's correct, Your Honor.  17 

JUDGE TRACY:  Okay.  And so that's why you're not resting 18 

your case in chief yet? 19 

MS. NOVOA:  That's correct, Your Honor.   20 

JUDGE TRACY:  And so we discussed off the record that 21 

we'll talk about it whenever you guys are ready, about when we 22 

need to reschedule for her availability.  23 

So, then we'll go -- Mr. Albert, Mr. Mirrafati, are you 24 

ready to go today or shall we start tomorrow?  25 
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MR. ALBERT:  Tomorrow.  1 

JUDGE TRACY:  Tomorrow.  2 

MR. MIRRAFATI:  Tomorrow, please.  3 

JUDGE TRACY:  Okay.  So, we'll start at 9 a.m. tomorrow 4 

with your witnesses and then we'll go from there, okay?   5 

MR. MIRRAFATI:  Okay.  6 

JUDGE TRACY:  All right.  Well, thank you very much.  7 

MR. ALBERT:  Thank you.  8 

JUDGE TRACY:  See you tomorrow.   9 

(Whereupon, the hearing in the above-entitled matter was 10 

recessed at 4:05 p.m. until Wednesday, August 17, 2016 at 9:30 11 

a.m.) 12 
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P R O C E E D I N G S 1 

JUDGE TRACY:  All right, so yesterday as we closed the 2 

hearing for the day, I think at this point it's Respondent's 3 

case in chief at this point.  And so there -- I'm going to 4 

swear in their first witness.   5 

Go ahead and raise your right hand.  6 

Whereupon, 7 

JOSHUA SABLE 8 

having been duly sworn, was called as a witness herein and was 9 

examined and testified as follows: 10 

JUDGE TRACY:  Okay.  Have a seat, state your name and 11 

business title for the record, please.  12 

THE WITNESS:  Good morning.  My name is Josh Sable and I'm 13 

the General Counsel at CPEHR.  14 

JUDGE TRACY:  And Mr. Albert?  15 

MR. ALBERT:  Thank you.  16 

DIRECT EXAMINATION 17 

Q BY MR. ALBERT:  So Mr. Sable, you're employed by CPE?  18 

A Yes.  19 

Q And how long have you been employed by them?  20 

A It will be seven years in January. 21 

Q Can you just give us a little bit of your employment 22 

history prior to CPE?  23 

A Sure.  I was a practicing lawyer.  I started practicing in 24 

1993.  I spent some time at Jackson Lewis as a management side 25 
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labor and employment lawyer.  I then worked at Foley and 1 

Lardner also as a management and side labor employment lawyer 2 

and then finally at Brian Cave where I headed up the west coast 3 

labor employment practice.  4 

Q Okay.  What is CPE?  Can we just refer to it as CPE as 5 

opposed to CEPHR?  How about I just -- if it's okay that we 6 

just shortcut it.  What is CPE?  7 

A We are really an outsourced HR provider.  We have several 8 

different models under which we do that.  Some of it being 9 

joint employment, some if it being we do all the aspects of an 10 

administrative employer, but do not have a joint employment 11 

relationship and then with some clients, we are -- simply act 12 

as a consultant to assist them on HR issues as they arrive in 13 

whatever disciplines, whether it be questions about day to day 14 

best practices, payroll benefits, workers comp, all the things 15 

you would typically entrust to an HR department.  16 

Q And what kinds of services do you provide for CPE?  17 

A I think I would really put it in a few different primary 18 

buckets.  I assist a number of clients with labor relations, so 19 

I will do their negotiations for them.  At any given time, I'm 20 

probably bargaining 20 or so contracts.  I assist clients with 21 

questions they may have about how to deal with the unionized 22 

work force.  I assist our HR team with maybe some of the more 23 

complex questions.  I handle position statements, whether it be 24 

to the EEOC or the DFEH and I also act as CPE's general 25 
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counsel, so with legal matters that involve the company, I 1 

oversee those or handle those.  2 

Q Do you advise clients on potential discipline matters? 3 

A Yes. 4 

Q Do you draft personnel policies?  5 

A Yes. 6 

Q Do you draft personnel handbooks? 7 

A Yes. 8 

Q Is your relationship with CPE clients an attorney client 9 

relationship? 10 

A It is not, nor could it be because I don't practice in a 11 

law firm.  12 

Q What is your relationship with them?  13 

A I'm an HR consultant.  I tell clients I've had -- I did 14 

work as an attorney for a number of years, so I do think I 15 

bring a little added expertise to the position, but I make very 16 

clear in every engagement, that I am not creating an attorney 17 

client relationship 18 

Q Is Novato Healthcare a client of CPE?  19 

A Yes, they are. 20 

Q And how long have they been a client?  21 

A For the -- about six and a half years now. 22 

Q And does CPE have skilled nursing facility clients in 23 

addition to Novato Healthcare?  24 

A Yes.  We probably service over 150 skilled nursing clients 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

350 

in various capacities. 1 

Q On October 7, 2015, did you receive information about 2 

employees allegedly sleeping on the job at Novato?  3 

A I did. 4 

Q And who from? 5 

A I received it from the administrator at Novato, Darron.  6 

Q And in what manner was that information imparted to you?  7 

A It was in the form of an e-mail.  It came relatively early 8 

in the morning.   9 

Q I'd like to have the witness see General Counsel's 17.   10 

A I'm sorry, they're not in order, so let me have a minute.  11 

Okay.  I have it. 12 

Q And have you seen this -- well, let me start with this.  13 

On the second page, at the top, there is an e-mail from 14 

administrator Novato to you October 7, 6:22 a.m.  Is that the 15 

mail you were referencing in your prior testimony?  16 

A Yes. 17 

Q And is the remainder of this an e-mail chain between 18 

yourself and Mr. Truede?  19 

A Yes, it is.  20 

Q Okay.  Let me ask you one question about this document.  21 

The very top entry, which is the entry from administrator 22 

Novato to you at 9:00 a.m., the last line of it talks about a 23 

activity director talking about some staff around 3:00 a.m.  It 24 

speaks for itself.  Did you discuss that issue with Mr. Truede 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

351 

at all?  1 

A I didn't. 2 

Q Do you remember why not? 3 

A You know, I really believe I overlooked it.  I was 4 

concerned as to what I would call the immediate situation, 5 

which was the sleepers that they had discovered on the morning 6 

of October 7th.  7 

Q Can the witness be shown General Counsel 19?   8 

A I have that.  9 

Q You do, okay?  And do you recognize this e-mail exchange?  10 

A I do. 11 

Q And is that e-mail exchange between yourself and Mr. 12 

Truede on October 7th?  13 

A Yes. 14 

Q At the very bottom there's an entry from you on 8:23 a.m., 15 

what is your past practice here.  16 

A Correct, I wrote that.  17 

Q Why was that relevant to you?  18 

A Whenever I give advice to a client, I like to understand 19 

how they've dealt with situations in the past, because we do 20 

want to be consistent in the discipline that we impose. 21 

Q Now, do you recall whether you spoke by phone with Mr. 22 

Truede on October 7 about this incident?  23 

A I did.  24 

Q And did you make any recommendations to him that day? 25 
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A I did. 1 

Q What were they?  2 

A What I recommended to Darron was that he suspend the 3 

individuals that are alleged to have been sleeping on the job 4 

and that we conduct a full investigation to determine whether 5 

the allegations were in fact accurate.  6 

Q Why did you make the recommendation that these employees 7 

be suspended?  8 

A It is practice to suspend individuals -- when you have an 9 

issue of this magnitude, it's common in my practice to suspend 10 

that individual while we do the investigation.  Our job is to 11 

protect the patients and what we had here is an allegation 12 

where the activities of several individuals jeopardized the 13 

safety of a very vulnerable population.  14 

MR. SIEGEL:  Objection.  I mean, if that's opinion 15 

testimony, it wasn't commuted to Darron Truede who made the 16 

decision to terminate.  His opinion on that is irrelevant.  17 

MS. NOVOA:  And also --  18 

MR. ALBERT:  The question -- no --  19 

MR. SIEGEL:  I move to strike that testimony.  20 

MS. NOVOA:  I'd like to object to the testimony as lacking 21 

foundation as to what he's referring to, what practices he's 22 

referring to.  23 

MR. ALBERT:  The question was why did he make the 24 

recommendation to suspend and that's what he was answering.  25 
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JUDGE TRACY:  Yeah, so I'm going to overrule the 1 

objections.  2 

MR. ALBERT:  We've marked as Employer's 2 --  3 

(Counsel confer) 4 

MR. ALBERT:  For the record, what is marked as Employer's 5 

Exhibit 2 is an e-mail from administrator Novato to Josh Sable, 6 

myself, and Carina Hunt 2:10 p.m. on October 9th.  I would just 7 

like to note for the record that my name is in bold on the top 8 

because of the way I printed this off of my computer.  I don't 9 

know how to get rid of it, so that's why it's on there.  It 10 

wasn't -- well --  11 

Q BY MR. ALBERT:  Have you seen this document before?  12 

A I have.  13 

Q And do you have any recollection as to when you would have 14 

received this?  15 

A I received it on October 9th and I read it on October 9th. 16 

Q Do you recall discussing this document with anyone? 17 

A Yes. 18 

Q Do you recall who?  19 

A I've had various discussions about what is contained in 20 

this document.  Some of them with Darron individually, and some 21 

of them as part of a larger group. 22 

Q And over what time frame?  23 

A This exact e-mail or is your question more about the issue 24 

of sleeping?  25 
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Q This e-mail I'm talking about.  1 

A It would be really the weekend, because this e-mail was 2 

received Friday afternoon.  I remember we had several 3 

discussions over the weekend. 4 

Q Okay.   5 

MR. ALBERT:  We would move to have this introduced into 6 

the record.  7 

JUDGE TRACY:  Any objections?  8 

MS. NOVOA:  No objection.  9 

MR. SIEGEL:  No objection.   10 

JUDGE TRACY:  Employer Exhibit 2 is admitted into 11 

evidence.  12 

(Employer Exhibit Number 2 Received into Evidence) 13 

JUDGE TRACY:  And I just want you to know that 1 is still 14 

not in.   15 

MR. ALBERT:  Hopefully it will be very soon.   16 

JUDGE TRACY:  Okay.   17 

MR. ALBERT:  In fact that's what I would like him to look 18 

at right now, Employer Exhibit 1.  You must have it.  19 

MR. SIEGEL:  Employer 1?  20 

MR. ALBERT:  Yeah.  21 

MR. SIEGEL:  Yeah.  22 

MR. ALBERT:  The interview records.   23 

(Counsel confer) 24 

Q BY MR. ALBERT:  Take a look at this.   25 
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A Sure.  Okay.  1 

Q Have you seen these before?  2 

A I have.  3 

Q Do you have any recollection as to when you first saw 4 

these? 5 

A I saw them on October 9th. 6 

Q How did you get these?  Do you remember?  7 

A They were attached to an e-mail, but that's all I can tell 8 

you.   9 

Q Okay.  Was there any discussion that you had with anyone 10 

about what was in these documents? 11 

A Yes. 12 

Q Who?  13 

A I had discussions with Darron and I had discussions with a 14 

larger group. 15 

Q Okay.  Over what time frame?  16 

A Again, it would be the Friday and the weekend. 17 

MS. NOVOA:  Could the witness clarify who else besides 18 

Darron he had conversations.  19 

JUDGE TRACY:  So go ahead and ask --  20 

Q BY MR. ALBERT:  Right.  Who else besides Darron, you talk 21 

about a larger group, who was part of that larger group?  22 

A Sure.  Some of my discussions involved Rick Albert and 23 

some of my discussions involve Carina Hunt. 24 

Q And who is Carina Hunt? 25 
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A She was a consultant that was hired by Novato Healthcare.  1 

MR. ALBERT:  I guess these are already in as -- they're 2 

marked as Employer 1.  We'd like to have them introduced into 3 

the record.  4 

JUDGE TRACY:  I'm sorry, can you repeat that?  5 

MR. ALBERT:  They're already marked.  We'd like to now 6 

have them introduced into the record?  7 

JUDGE TRACY:  Any objections?  8 

MS. NOVOA:  No objection.  9 

MR. SIEGEL:  No objection.  10 

JUDGE TRACY:  So Employer Exhibit 1 is admitted into 11 

evidence.  12 

(Employer Exhibit Number 1 Received into Evidence) 13 

Q BY MR. ALBERT:  Could the witness be shown the General 14 

Counsel Exhibit 8?  15 

A I have it. 16 

Q And have you seen that picture before?  17 

A I have, sadly yes. 18 

Q Why do you say sadly? 19 

A It depicts two caregivers ignoring their residents. 20 

Q Okay.  And before I -- we go on, there's handwriting on 21 

this.  You can see it at the bottom left.  Was that on the 22 

document when you received -- on the picture when you received 23 

it? 24 

A No. 25 
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Q Okay.  And do you recall approximately when you first saw 1 

this picture?  2 

A I don't.  It was very shortly after I was informed of the 3 

incident, but I don't remember exactly when.  4 

Q Was it before the date these individuals were terminated? 5 

A Absolutely.  6 

Q Now, I acted as your outside counsel on this matter, 7 

correct?  8 

A That's correct.  9 

Q And --  10 

A Well, you acted as the facility's outside counsel. 11 

Q Yeah, I'm sorry, facility's outside counsel.  You're 12 

right.  Do you recall receiving an e-mail from me on October 13 

10th, 2015?  14 

A Yes. 15 

Q And without going into detail about what that e-mail said, 16 

can you describe what the general subject matter was?  17 

MR. SIEGEL:  I would just object.  I mean, if he was asked 18 

-- describe the subject matter, he's waiving any assertion of 19 

attorney client privilege here.  Is that correct?  20 

MR. ALBERT:  I can have him, without waiving the 21 

privilege, describe just what the general topic was.  22 

MR. SIEGEL:  No he can't.  How is that possible?  23 

JUDGE TRACY:  So again what's happening is you're cross-24 

talking and I don't like it.  So this is the first thing that  25 
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-- stepping back.  Mr. Albert, you acted as the attorney for 1 

the facility? 2 

MR. ALBERT:  Yes.  3 

JUDGE TRACY:  And not for Mr. Sable.  So at that point, 4 

isn't -- there is no attorney client relationship between you 5 

and Mr. Sable, isn't that correct?  6 

MR. ALBERT:  Well, Mr. Truede was on the e-mail as well.  7 

JUDGE TRACY:  But once you include others in that e-mail, 8 

doesn't that waive that privilege?  9 

MR. ALBERT:  I don't believe it does.  10 

JUDGE TRACY:  Well, that's an argument for them to make.  11 

So let's go off the record so we can talk about it.   12 

(Off the record at 9:43 a.m.) 13 

JUDGE TRACY:  Okay.  All right, so we went off the record 14 

to discuss some issues about attorney client privilege and some 15 

documents, so Mr. Mirrafati, if you could just explain what -- 16 

how Respondent is going to be proceeding at this point.  17 

MR. MIRRAFATI:  Sure.  While we were off the record, we 18 

reached an agreement with counsel, opposing counsel that we 19 

would produce all the privileged documents on our privilege log 20 

and that we will have Mr. Sable testify again after that 21 

production is done.   22 

And in the meantime, we would like to proceed with our 23 

next witness, if possible.  24 

JUDGE TRACY:  Okay.  All right.  And you're in agreement?  25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

359 

MS. NOVOA:  That's our understanding as well.  Yeah, that 1 

we'll have an opportunity to review those documents before they 2 

put Mr. Sable on, yes.  3 

MR. SIEGEL:  And I would just also -- just for the record, 4 

I believe -- I speak for myself, but General Counsel can speak 5 

to this as well that our belief is that those documents were 6 

never privileged to begin with and they should have been 7 

produced initially so that myself and I believe the General 8 

Counsel reserves the right after reviewing the documents to 9 

see, given how we've been prejudiced in not getting those 10 

documents initially if that would affect our thoughts on 11 

proceeding with putting more witnesses on direct or maybe 12 

taking other steps we feel to undo the prejudice that we 13 

suffered to our case.   14 

MR. MIRRAFATI:  I'd like to respond to that.  You've 15 

already left your case open to bring in Ms. Gilman later, so I 16 

don't see how that would prejudice your case.  Your case is 17 

already open technically.  18 

MS. NOVOA:  So I -- if I may be heard, Your Honor?  I had 19 

left my case open subject to calling Ms. Gilman just to leave  20 

-- and clarify the point that if necessary I can call other 21 

witnesses besides Ms. Gilman.  22 

JUDGE TRACY:  All right, well yeah because they're now 23 

just receiving these documents that were not privileged, so but 24 

let's see.  It sounds as though a lot of documents are just 25 
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have to pertain with the conversations that occurred that Mr. 1 

Albert was on that involve Mr. Sable around this incident.  So 2 

it may not be necessary.  I understand and I would agree that 3 

if you made a motion to call another witness to address these 4 

newly received documents, that I would likely allow it, but I 5 

don't know if that's going to be needed.  6 

MR. SIEGEL:  I just want to reserve the right.  7 

JUDGE TRACY:  That's fine.  Okay, so let's get your next 8 

witness.  9 

MR. MIRRAFATI:  Great.  Can we go off the record?  10 

JUDGE TRACY:  We'll go off the record.   11 

(Off the record at 10:14 a.m.) 12 

JUDGE TRACY:  If you could look at me please and raise 13 

your right hand? 14 

Whereupon, 15 

FAYE SENECA 16 

having been duly sworn, was called as a witness herein and was 17 

examined and testified as follows: 18 

JUDGE TRACY:  Okay.  Have a seat and spell your name for 19 

the record please? 20 

THE WITNESS:  My name is Faye Sacred Seneca, and I'm 21 

actually an LVN and I'm currently working at the Novato 22 

Healthcare at the time.  And I work NOC shift as a charge 23 

nurse. 24 

JUDGE TRACY:  Okay.  Mr. Mirrafati, go ahead please. 25 
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DIRECT EXAMINATION 1 

Q BY MR. MIRRAFATI:  Thank you, Ms. Seneca.  So you already 2 

gave your explanation of your position; what are your duties as 3 

an LVN? 4 

A Well, I'm actually in charge -- I'm actually working for 5 

Station 2 and Station 3, two nights for Station 2 and two 6 

nights for Station 3.  I'm in charge of, for Station 2, that's 7 

dementia with Alzheimer and I'm in charge of 36 patients and 8 

not in -- and for Station 3 I'm in charge of 45 to 45 patients 9 

per night.   10 

Q Okay.  And you -- what is -- what is the timeframe of your 11 

shift; when -- when do you begin your shift? 12 

MR. SIEGEL:  I would -- I would just object to vague and 13 

ambiguous.  Are you talking currently or at the time before the 14 

election? 15 

MR. MIRRAFATI:  Currently.   16 

MR. SIEGEL:  Okay. 17 

THE WITNESS:  NOC shift I come in at 11:00 p.m. and get 18 

off at 7:30 in the morning. 19 

Q BY MR. MIRRAFATI:  And have you -- how long have you been 20 

in -- on the night shift? 21 

A I got hired in February of 2016. 22 

Q Okay.  And have you been on the night shift the entire 23 

time? 24 

A Yes. 25 
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Q Now, are there any -- you mentioned that Station 2 had 1 

dementia patients? 2 

A Uh-huh, that's right. 3 

Q So are there differences between the stations and the 4 

types of patients? 5 

A Yes. 6 

Q Okay.  And what are some of the differences? 7 

MS. NOVOA:  Objection, Your Honor.  She can only speak to 8 

the -- to the patients in Stations 2 and 3, according to her 9 

testimony. 10 

MR. MIRRAFATI:  Okay.  So I'll ask her about Stations 2 11 

and 3. 12 

JUDGE TRACY:  Thank you. 13 

Q BY MR. MIRRAFATI:  What are the differences between 14 

Station 2 and 3? 15 

A Station 2 has more on dementia and Alzheimer's and Station 16 

3 there are some -- most of them are alert. 17 

Q Are what?  Sorry. 18 

A Alert. 19 

Q Alert, okay. 20 

A Fully alert, alert to place, time and person. 21 

Q Okay.  And what types of patients are the ones in Station 22 

3; you said they're alert, what -- are they elderly patients? 23 

A Yes. 24 

Q Okay.  Do -- what -- do they have any kind of disabilities 25 
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at all? 1 

A Yes. 2 

Q What types of disabilities might they have? 3 

A Some of them had stroke and half of their bodies could not 4 

really function. 5 

Q Okay.   6 

A And some of them have difficulty, you know, most of the 7 

time with breathing, that's so why we put them on oxygen 8 

continuously for 24 hours -- 9 

Q Okay. 10 

A -- seven days a week.  And most of them have diabetes. 11 

Q Okay. 12 

A Uh-huh. 13 

Q Actually I -- I'm -- before we go on I want to clarify 14 

something, were you provided a subpoena to come here today? 15 

A Uh-huh. 16 

JUDGE TRACY:  I need you to answer yes or no for the 17 

record. 18 

THE WITNESS:  Yes. 19 

Q BY MR. MIRRAFATI:  Okay.  Thank you.  Now, with respect to 20 

the patients in Station 3 again, do any of them have trouble 21 

walking? 22 

A Oh, yeah, definitely. 23 

MS. NOVOA:  Your Honor, I'm going to object as to the 24 

relevance of the patients on Stations 2 and 3.  And I'm also 25 
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going to question the competence of this witness to testify as 1 

to matter of issue in the proceeding.  These issue happened in 2 

October of 2015 and this employee wasn't hired until February 3 

of 2016. 4 

MR. MIRRAFATI:  Well, this goes to the practices of the 5 

facility as a whole, but the -- 6 

MS. NOVOA:  But not at the time of the -- excuse me, Your 7 

Honor. 8 

MR. MIRRAFATI:  -- well, I mean, the practice doesn't 9 

change.  You got testimony from Mr. Treude that -- 10 

MR. SIEGEL:  She -- she has no competence to testify the 11 

practice hasn't changed; she wasn't there then.  So Mr. Treude 12 

can testify to it, but not her. 13 

MR. MIRRAFATI:  Right, and he can -- he can clarify that 14 

later, but for now we're bringing in evidence as to the 15 

practices that -- as she know them -- knows them in the 16 

facility. 17 

MR. SIEGEL:  But she has no foundation to testify to that, 18 

she wasn't there then. 19 

JUDGE TRACY:  So -- 20 

MR. MIRRAFATI:  She has it now, she has -- 21 

JUDGE TRACY:  Okay. 22 

MR. MIRRAFATI:  -- got it. 23 

JUDGE TRACY:  -- so I'm going to overrule the objection in 24 

terms of the relevance of the witness.  You know, when it comes 25 
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to these Respondent's defenses, that this is their defense, 1 

this is their case so I give a little bit of latitude.  But I'd 2 

also note that she was hired in February so what she's 3 

testifying to is to her experience since February. 4 

MR. MIRRAFATI:  Right. 5 

JUDGE TRACY:  Okay.  And I will leave it to you to connect 6 

the dots back to last year. 7 

MR. MIRRAFATI:  Right. 8 

JUDGE TRACY:  When the time period that we're discussing 9 

is October of 2015, okay?  So go ahead. 10 

MR. MIRRAFATI:  Thank you. 11 

Q BY MR. MIRRAFATI:  Do you know if there are differences 12 

between Station 3 and Station 4 patients? 13 

A They're pretty much the same. 14 

MS. NOVOA:  Objection.  Foundation. 15 

MR. MIRRAFATI:  She -- she can testify, she knows. 16 

JUDGE TRACY:  So I'm going to overrule the objection. 17 

Q BY MR. MIRRAFATI:  Okay.  Can you please repeat your 18 

answer? 19 

A They're pretty much the same.   20 

Q And how do you know that? 21 

A Because they're both long term care.   22 

Q Okay.   23 

MS. NOVOA:  I'll object that the question still lacks 24 

foundation for the -- how the witness knows that they have the 25 
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same patients. 1 

Q BY MR. MIRRAFATI:  Can -- do you know how? 2 

A Because they got floated there a couple of times to 3 

Station 4. 4 

Q Okay.  How many times have you worked in Station 4? 5 

A Well, this -- I think probably last month probably two, 6 

twice, if I wasn't mistaken that's when somebody called off I 7 

got floated there. 8 

Q Okay.  When you first started with Novato did you get 9 

orientated in a certain station? 10 

A Yes, all four stations. 11 

Q Okay.  And so you -- how long did you -- how many days did 12 

you work in Station 4 as part of your orientation? 13 

A Orientation I had three to four nights. 14 

JUDGE TRACY:  I'm sorry, could you just repeat that? 15 

THE WITNESS:  Three to four nights. 16 

JUDGE TRACY:  Three to four nights. 17 

THE WITNESS:  Uh-huh. 18 

Q BY MR. MIRRAFATI:  And during your orientation that was 19 

during the night shift as well? 20 

A Yes. 21 

Q Now, how many, I know you're the charge nurse, but as far 22 

as the CNAs, do you know how many patients each CNA is assigned 23 

to in Station 3? 24 

A Well, on Station 3 there's 46, so probably like 14 each. 25 
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Q Okay.   1 

A They're divided by three. 2 

Q Got it.  And is that -- do you know if it's similar in 3 

Station 4? 4 

A Yes. 5 

Q Okay.  And what are some of the duties of CNA's in terms 6 

of taking care of the patients that they have? 7 

A Well, they make sure that they do their rounds, this is 8 

two hour random check just to make sure the patients are okay 9 

and they're not in current -- they're not in any form of 10 

distress.  And every two hours those are for the patients, 11 

especially for the incontinent ones, that needs to be changed 12 

and also the ones who's on bladder training that needs to go to 13 

the bathroom. 14 

Q Okay.  So when you say every two hours they're rounding, 15 

do they have to see every patient every two hours? 16 

A Yes. 17 

Q Okay. 18 

A And on every hour random check. 19 

Q Got it. 20 

A Uh-huh. 21 

Q And what is the purpose of the rounding? 22 

Q This is to ensure the patient's safety at all times. 23 

Q Okay.  Do patients in Station 3 use call lights? 24 

A Some of them will, some of them don't. 25 
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Q Do they all have access to call lights? 1 

A Yes, they do. 2 

Q And so you said some of them don't use it? 3 

A That's because some of them cannot use it. 4 

Q Okay.  And what are some of the reasons why they cannot 5 

use it? 6 

A Because some of them can get confused at all times, so 7 

that's why we do our rounds. 8 

Q Got it. 9 

A Just to make sure that their needs are met at all times. 10 

Q Okay.  And do you know if that's a similar situation in 11 

Station 4? 12 

A Yes. 13 

Q Based on your experience. 14 

A Uh-huh. 15 

Q Is that a yes? 16 

A Yes. 17 

Q Okay.  Do you know what percentage of patients 18 

approximately, in Station 3 and Station 4, you -- would use 19 

their call light? 20 

A I would say -- 21 

MR. SIEGEL:  Objection.  Vague and ambiguous as to time. 22 

Q BY MR. MIRRAFATI:  Throughout your experience? 23 

A -- I would say 90 percent of the time. 24 

Q Ninety percent of the time? 25 
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A Uh-huh. 1 

Q They do use it or don’t use it? 2 

A They use it. 3 

Q Okay.  Now, do patients have bed alarms as well? 4 

A Yes, they do. 5 

Q And what types of patients have bed alarms? 6 

A Most of them are a high risk for a fall. 7 

Q Okay.  And if a patient cannot use a call light does the 8 

bed alarm somehow protect them from harm? 9 

A Not guaranteed. 10 

Q Why not? 11 

A Because if the patient's in bed it only takes seconds for 12 

someone to fall.  Now, that patient can easily get up, slip and 13 

fall or slide from the bed.  So by the time the nurse or a CNA 14 

would come inside the room the person could be on the floor, 15 

fractured in pain or in acute distress. 16 

Q Okay.  Do you know if CNAs are allowed to simply wait for 17 

call lights to go off? 18 

A No. 19 

Q Why not? 20 

A Once the call light is on they need to attend right away 21 

as soon as possible. 22 

Q Oh, but I guess my question was more directed to can -- 23 

can a CNA simply just sit there without doing any other work 24 

and just wait for call lights to go off? 25 
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A No, they should do the random checks, like what I say, 1 

every hour. 2 

Q Okay.  Do employees receive a 30 minute meal break during 3 

their shift? 4 

A Yes, they do. 5 

Q Okay.  And how -- what is your practice for scheduling 6 

these shifts? 7 

A I always offer CNAs all the time for Station 3 and Station 8 

4 and I always make sure that I allow them to take their half 9 

an hour break one at the time. 10 

Q Okay.  And why is it one at a time? 11 

A This is for safety reasons. 12 

Q Okay. 13 

A This -- safety for the patients. 14 

Q Okay.  Have ever allowed two -- two employees to go at a 15 

meal break at the same time? 16 

A No. 17 

Q Okay.  When an employee takes a meal break what is -- what 18 

happens with the patients that they were being cared for?  19 

Sorry.  Let me revise the question. 20 

A Thank you. 21 

Q When an employee is on a meal break what happens to the 22 

patients that they were caring for? 23 

A Well, there's always two CNAs on the floor and myself.  So 24 

whenever they need help or when the person -- that person's 25 
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gone, we take over. 1 

Q Okay.  Do employees also receive rest breaks, ten minute 2 

rest breaks? 3 

A Yes, they do. 4 

Q Okay.  And how -- how are those scheduled? 5 

A I -- we still -- I still actually do it one at a time. 6 

Q Okay.  And why is that? 7 

A  For safety reasons for our patients. 8 

Q Okay.  Are employees allowed to simply go on their rest 9 

break without letting you know? 10 

A No, they should let me know at all times, so in case of an 11 

emergency I should know where to find them. 12 

Q Okay.  And what is the practice for when an employee goes 13 

on a ten minute rest break for -- with respect to the patients 14 

that they are covering? 15 

A The -- they could go to the break room for ten minutes for 16 

their ten minute break. 17 

Q I see.  And so my question was the patient that an 18 

employee was caring for, when they go on their ten minute -- 19 

ten minute rest break what happens with their patients? 20 

A Someone would cover.  So two CNAs on the floor would cover 21 

that person who's out for a break. 22 

Q Got it, okay. 23 

A And same goes to me, I could also cover myself. 24 

Q I see.  Can more than one employee be on a ten minute rest 25 
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break -- 1 

A No. 2 

Q -- at the same time?  3 

A No.   4 

Q Okay.  Why not? 5 

A Due to a safety reason and the quantity of patients that 6 

we have on the floor.  We -- we always make sure that there's 7 

more workers attending to patients for the ones who's out for 8 

break, due to a safety reason and in case of an emergency. 9 

Q Got it.  Is it ever acceptable for all the employees in a 10 

station to be asleep? 11 

A No. 12 

Q Why not? 13 

A Because in case of an emergency there's always supposed to 14 

be one, or two, or most three people whose awake and alert in 15 

case of an emergency are ready to be there for the patient.  16 

So, no, that's my answer. 17 

Q Okay. 18 

A Especially the charge nurse is supposed to be awake. 19 

Q Got it.  Nothing further. 20 

JUDGE TRACY:  Ms. Novoa. 21 

CROSS-EXAMINATION 22 

Q BY MS. NOVOA:  Hi, Ms. Seneca? 23 

A Uh-huh. 24 

Q My name is Marta Novoa and I'm the attorney for the 25 
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National Labor Relations Board. 1 

A Uh-huh. 2 

Q I just have a couple questions for you today. 3 

A Sure. 4 

Q First, you met with the Employer's lawyer or a manager 5 

before coming to testify today isn't that right? 6 

A That's right. 7 

Q Okay.  On more than one occasion? 8 

A Once.   9 

Q Okay.  were the same people present that time? 10 

A Yes. 11 

Q Okay.  and where was it that you met with them? 12 

A At the Milwaukee, it's a room at the Novato Healthcare. 13 

Q Okay.  So a room in the facility? 14 

A Yes. 15 

Q Okay.  And what time was this meeting? 16 

A This was before 7:00 in the morning, I would say 6:45 17 

around that time. 18 

Q What date was the meeting? 19 

A Oh, that was before I took my day off, I can't really 20 

remember.  I can't really recall, I have to -- so, today's the 21 

17th?  The 17th, so that was I think it was a Friday.  It was a 22 

-- I can't recall. 23 

Q Was it within the last week? 24 

A Yes.   25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

374 

Q And it's your testimony that's the only time you met with 1 

anyone besides today? 2 

A Yes, uh-huh. 3 

Q Who was at that meeting? 4 

A Two lawyers. 5 

Q Do you know who the lawyers were? 6 

A Him and Rick. 7 

Q And how long did that meeting last? 8 

A I would say maximum of ten, 15 minutes. 9 

Q And how'd you learn about the meeting? 10 

A I have learned that there's essentially a complaint -- not 11 

a complaint, but they have to go to the court to testify 12 

regarding the staff who got fired from last year. 13 

Q So my question was how you learned about -- 14 

A Oh. 15 

Q -- the meeting. 16 

A Can you go, like -- 17 

Q How did you learn that you had to go to a meeting? 18 

A I was told. 19 

Q Who were you told by? 20 

A By Rick. 21 

Q And where were you when Rick told you about the meeting? 22 

A In the same room -- I think it's the -- 23 

Q So let me --  24 

A I'm sorry. 25 
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Q -- I think maybe you don't understand my question?   1 

A Uh-huh. 2 

Q How did you know you needed to go meet with Rick and Mr. 3 

Mirrafati? 4 

A Because he thought I was qualified to go. 5 

Q That -- how did you know -- how were you informed of -- 6 

A Oh, okay. 7 

Q -- where and when to meet with these people? 8 

A I was actually told in person. 9 

Q By whom? 10 

A By Rick. 11 

Q On that same day? 12 

A Yes. 13 

Q And how soon after that did you have to meet with them? 14 

A It was right after I left. 15 

Q So how soon after they told you there was going to be this 16 

meeting did you have to meet -- was the -- did the meeting 17 

happen? 18 

MR. MIRRAFATI:  I’m going to object to the line of 19 

questioning because you're saying, have to, and, I mean, you 20 

can ask her if it was required or not, but. 21 

MS. NOVOA:  I’m happy to rephrase. 22 

Q BY MS. NOVOA:  When you were informed of the meeting -- 23 

A Uh-huh. 24 

Q How long after you were informed was the meeting to be 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

376 

held? 1 

A I would say 20. 2 

Q Twenty minutes later? 3 

A Uh-huh, yeah. 4 

Q When Mr. Albert told you about the meeting did he tell you 5 

what the meeting would be about? 6 

A Yes. 7 

Q And what did he say? 8 

A It's about the workers who got fired from last year. 9 

Q And you weren't hired at the time of these issues; is that 10 

correct? 11 

A That's correct. 12 

Q And did he say anything else about the meeting before you 13 

went into it? 14 

A No. 15 

Q Did he give you the impression that he just wanted to meet 16 

and ask some questions? 17 

A No. 18 

Q Well, what impression did he give you? 19 

A He's very professional, first off, when I met him.  And he 20 

explained things, you know, to me, what to expect and whatnot. 21 

Q Did he tell you it was your choice whether to participate 22 

in this proceeding? 23 

A Yes. 24 

Q Okay.  Did he tell you it was your choice whether to 25 
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participate in the meeting itself? 1 

A Yes. 2 

Q Okay.  Did he tell you it was your choice whether to 3 

answer any of his questions during the meeting? 4 

A Yes. 5 

Q And did he tell you that nothing bad would happen if you 6 

chose to participate? 7 

A Yes. 8 

Q Did he tell you that nothing good would happen if you 9 

chose to participate? 10 

A No, it's my choice to be here, I chose to be here today. 11 

Q But you are under subpoena; is that correct? 12 

A Yes. 13 

Q Did the Employer -- excuse me.  Did Mr. Albert or Mr. 14 

Mirrafati ask you about your feelings towards the Union during 15 

the meeting? 16 

A No. 17 

Q Did he ask you about any discussions with coworkers about 18 

the meeting? 19 

A No. 20 

Q Did you -- did he ask about any communications with the 21 

Union? 22 

A No. 23 

Q And were you aware you didn't need to answer any of their 24 

questions? 25 
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A Yes, I was aware. 1 

Q Ms. Seneca, you mentioned bed alarms; are there also 2 

alarms, any other alarms that the patients themselves wear? 3 

A They have bed alarms and they also have another alarm for 4 

their -- when they're up in the wheelchair. 5 

Q Okay. 6 

A That's a -- that -- we call that a tab alarm. 7 

Q Okay.  And are -- the CNAs are responsible for putting 8 

those alarms on, correct? 9 

A Yes, uh-huh. 10 

Q And if an alarm is put on incorrectly something really bad 11 

could happen to a patient -- 12 

A Yes. 13 

Q -- right? 14 

A Uh-huh. 15 

Q That could be a -- 16 

A That's true. 17 

Q -- huge problem? 18 

A Uh-huh. 19 

JUDGE TRACY:  So one thing, Ms. Seneca, if you could just 20 

wait for the attorney to finish asking the question -- 21 

THE WITNESS:  Okay. 22 

JUDGE TRACY:  -- before you answer? 23 

THE WITNESS:  Okay. 24 

JUDGE TRACY:  Because later when this is written out it 25 
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could get cut -- one or the other -- 1 

THE WITNESS:  Okay. 2 

JUDGE TRACY:  -- could get cut off, okay? 3 

THE WITNESS:  All right, sure.  4 

JUDGE TRACY:  Thanks. 5 

THE WITNESS:  No problem. 6 

Q BY MS. NOVOA:  And I just want to clarify; when do you 7 

take your breaks? 8 

A I usually as take my break as the charge nurse from 3:00 9 

to 3:30. 10 

Q Okay.  And when you're on your break from 3:00 to 3:30 11 

who's covering your duties? 12 

A I actually clock in and I go back to the nurses' station.   13 

Q So you're working while you're on your 30 minute break?  14 

A No, I'm logged in just sitting there, if I have something 15 

to eat, snacks, I would snack on.  I just wanted to make sure 16 

that there's always a charge nurse available at any times in 17 

case if an emergency happens. 18 

Q But you're not in the break room during your 30 minutes? 19 

A No. 20 

Q Okay.  You're at the nurses' station? 21 

A Huh-uh. 22 

Q Okay.  What about during your ten minutes? 23 

JUDGE TRACY:  I need you to say yes, or no. 24 

THE WITNESS:  Yes. 25 
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MS. NOVOA:  Okay.  Thank you, Your Honor. 1 

Q BY MS. NOVOA:  What about your ten minute breaks? 2 

A Same goes for the ten minute break. 3 

Q So you're also at the nurses' -- 4 

A Yes. 5 

Q -- station during your ten minute breaks?  6 

A Yes. 7 

Q You're not in the break room? 8 

A No. 9 

Q If a -- a patient needed medication while you were on your 10 

ten minute break would you have to go work and give them the 11 

medication -- 12 

A Of course. 13 

Q -- even though you were on your break? 14 

A Uh-huh. 15 

Q Is -- you mentioned that there -- for safety reasons 16 

people don't go on break at the same time, correct? 17 

A Yes. 18 

Q Is there a policy that you're relying on for that? 19 

A I was just, when I did my orientation, I was just trained 20 

like that, that's what I -- that's what I was told. 21 

Q Who told you that? 22 

A The nurses who trained me from Station 3 and Station 4. 23 

Q Do you remember any specific names? 24 

A Yes. 25 
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Q Who was the nurse from Station 3? 1 

A It's Nadine from Station 4 and Kim from Station 3. 2 

Q And did they say that that policy was written anywhere? 3 

A Nothing was mentioned to me. 4 

Q And these are both charge nurses; is that correct? 5 

A Yes. 6 

Q And I believe that you mentioned that it's important for 7 

always at least one person to be awake and one person on the 8 

floor, correct? 9 

A Yeah. 10 

Q Okay.  No further questions. 11 

JUDGE TRACY:  Mr. Siegel. 12 

CROSS-EXAMINATION 13 

Q BY MR. SIEGEL:  Good morning? 14 

A Good morning. 15 

Q How are you doing? 16 

A All right. 17 

Q When -- when were you hired by Novato Healthcare? 18 

A I was hired in February of 2016. 19 

Q Okay.  So in terms of the policies, practices at Novato 20 

Healthcare before February 2016 you don't -- you can't testify 21 

as to what those were, correct? 22 

A That's right. 23 

Q Okay.  When you were hired by Novato, as part of your 24 

orientation or any other introduction by the Employer, were you 25 
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told that there was a Union that represented the workers? 1 

A I wasn't told. 2 

Q Are you -- are you a member of the bargaining unit 3 

represented by the National Union of Healthcare Workers? 4 

A No, not that I know of. 5 

Q And what's your position again please? 6 

A I'm an LVN. 7 

Q Okay.  And are you -- are you fulltime at the facility? 8 

A Yes, I work fulltime. 9 

Q Okay.  So the Employer didn't tell you whether or not you 10 

were represented by a union? 11 

A No. 12 

Q Has anyone else mentioned anything about the Union to you? 13 

A I have heard for CNAs that they have a union. 14 

Q Okay.  So are you aware that all LVNs at Novato Healthcare 15 

Center are part of the NUHW bargaining unit? 16 

A No. 17 

Q Do you have -- what are -- what are your feelings about 18 

unions in general? 19 

A Unions -- 20 

MR. MIRRAFATI:  Objection.  That's irrelevant. 21 

MR. SIEGEL:  This goes to the prejudice of the worker.  I 22 

mean, this goes directly -- 23 

MR. MIRRAFATI:  What's the -- 24 

MR. SIEGEL:  -- this goes to her credibility, I mean if 25 
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she's -- this is cross-examination -- 1 

MR. MIRRAFATI:  She's testifying -- 2 

MR. SIEGEL:  -- this goes to the credibility of the worker 3 

who's testifying against four Union members during a union 4 

organization campaign. 5 

MR. MIRRAFATI:  She didn't testify anything about the 6 

Union members, she didn't mention anything about them sleeping, 7 

she's just talked -- talking about her practices under oath, 8 

based on what she knows. 9 

MR. SIEGEL:  This goes to credibility it doesn't have -- 10 

it goes to her credibility. 11 

MS. NOVOA:  Your Honor, if I just may note, she did 12 

actually testify about the four discharged workers, she said 13 

that she was informed that this was about the four discharged 14 

workers.   15 

And she does have knowledge of them. 16 

MR. MIRRAFATI:  Wait, I didn't ask her about that and she 17 

never testified about it.  She has no personal knowledge about 18 

it other than through hearsay. 19 

MS. NOVOA:  I'm just noting for the record that it was 20 

mentioned. 21 

JUDGE TRACY:  You know, I will overrule the objection for 22 

what it's worth, but I would really keep it limited. 23 

MR. SIEGEL:  Okay. 24 

Q BY MR. SIEGEL:  So I'll repeat the question.  What are 25 
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your feelings generally about unions? 1 

A Having a union can actually help an employee. 2 

Q Okay. 3 

A That's how I feel about it. 4 

Q Do you have any specific knowledge of the Union at Novato 5 

Healthcare? 6 

A No, but from my previous job. 7 

Q Okay.  So you have no knowledge, pro or con about this 8 

particular union? 9 

A No. 10 

Q Okay.  Just getting a little bit more into your 11 

conversations with Mr. Mirrafati and Mr. Albert.  Before you 12 

spoke with them had you spoken with anyone from management 13 

about break policy or anything related to this case? 14 

A Yes. 15 

Q How had you spoken with? 16 

A It's actually Florinda. 17 

Q Florinda? 18 

A Uh-huh 19 

Q Do you know Florinda's last name? 20 

A Nobleza. 21 

Q And how -- how far in advance of your meeting with Mr. 22 

Albert and Mr. Mirrafati did you meet with Ms. Nobleza? 23 

A You're talking about after the meeting, right, after I met 24 

with them on that day? 25 
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Q Did you speak with Ms. Nobleza before or after you met 1 

with Mr. Albert and Mr. Mirrafati? 2 

A After. 3 

Q Okay.  Did you speak with anyone from -- starting off, 4 

maybe my question wasn't clear; before you met with Mr. 5 

Mirrafati or Mr. Albert had you spoken with any members of 6 

management at Novato Healthcare about this hearing? 7 

A No. 8 

Q Or about the fact that four workers had been discharged 9 

and were challenging that? 10 

A No. 11 

Q Did you speak with anyone in management about break 12 

policies? 13 

A No. 14 

Q So as far as you know, they called you into this meeting, 15 

it was completely random, you have -- do you have any idea as 16 

to why you were chosen? 17 

A I was actually called by Rick and he left me a message on 18 

my cell phone that he would want to talk to me. 19 

Q Okay.  Do you have any knowledge if other charge nurses 20 

were also left messages by Mr. Albert? 21 

A No, I'm not aware of that. 22 

Q Okay.  Now, after you met with Mr. Mirrafati and Mr. 23 

Albert, you said you met with Florinda Nobleza; is that right? 24 

A Yes, at the facility. 25 
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Q And how long after that meeting with Mr. Albert and Mr. 1 

Mirrafati? 2 

A I would say half an hour. 3 

Q Okay.   4 

A Within a half an hour. 5 

Q Who had -- who initiated that conversation? 6 

A Well, she was in Station 2 where I was from and I was told 7 

to go to Milwaukee room to meet up with the lawyers.  And I 8 

handed her the keys to the cart, the med cart, just in case the 9 

patients that might need a PRN then, so she stayed in Station 10 

2. 11 

Q Okay.  So -- so after you met with Mr. Mirrafati and Mr. 12 

Albert, just to repeat the question, how long afterwards did 13 

you meet -- how long after that meeting did you meet with Ms. 14 

Nobleza?  15 

A Right after the meeting. 16 

Q Okay.   17 

A I just went straight there to Station 2. 18 

Q And what did -- who started the conversation; do you 19 

recall if it was you or her? 20 

A I did. 21 

Q Okay.  And what did you tell to her? 22 

A I asked her, you know, the break that we could take a half 23 

an hour break for lunch and ten minutes break just, you know, a 24 

regular ten minute break on top of our half an hour lunch 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

387 

break. 1 

Q And why -- why did you ask her that? 2 

A I was just curious. 3 

Q You were curious because -- why were you curious as to 4 

whether or not employees could take 30 minute breaks and two 5 

ten minute breaks? 6 

A Because of what -- because of the lawyers actually asked 7 

me those questions, so I just wanted to ask her myself. 8 

Q Yeah.  Because you weren't -- weren't sure if that was 9 

actually the policy? 10 

A I'm sure it's the policy, but taking breaks at the time 11 

that's what I was -- I had a thought about it. 12 

Q You had a thought about it, but you weren't sure so you 13 

wanted to confirm with her? 14 

A Yes. 15 

Q Did you -- did you say anything else to her before she -- 16 

you said that to her, you asked her that question? 17 

A Uh-huh. 18 

Q Was that your entire question to her? 19 

A Yeah, that's it. 20 

Q And what was her response? 21 

A Yeah, she said yes. 22 

Q And did you say anything in response to her saying yes? 23 

A No, that's it, it was very minimal that's it. 24 

Q Okay.  Now, in this -- in the ten to 15 minute 25 
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conversation with Mr. Albert and Mr. Mirrafati who began that 1 

conversation? 2 

A The lawyers did. 3 

Q And what did they ask you? 4 

A They --  5 

MR. MIRRAFATI:  Objection.  Asked and answered, I mean, 6 

she already went through it. 7 

MR. SIEGEL:  I don't -- I mean, I don't -- one, this is 8 

cross-examination so I can probe and see if there's 9 

consistency.  And two, she didn't give a lot of details, so. 10 

JUDGE TRACY:  All right.  So, yes, it is cross- 11 

examination, but I'm not going to have you go over the same 12 

thing that Ms. Novoa just did.  If there are specific questions 13 

then you're free to ask that, but if it's not -- we're not 14 

going to do it twice, in the sense of covering the same 15 

subject.  So -- but it is cross-examination so go ahead and -- 16 

and I'm going to overrule the objection, but I don't want you 17 

to go over what we just -- she just went over. 18 

MR. SIEGEL:  Okay.  I understand, I'm just trying to get 19 

some more details.   20 

Q BY MR. SIEGEL:  So what exactly did Mr. Albert tell you?  21 

Not a characterization, but what exactly did he tell you? 22 

A Well he -- he asked me what's my role as a charge nurse 23 

and would I allow for three or four CNAs to take a break all at 24 

the same time. 25 
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Q And what -- what did you respond to that? 1 

A I said no it's not okay. 2 

Q Okay.  And then who spoke next? 3 

A And the -- and regarding the patients. 4 

Q I just -- I'm trying to understand the content of the -- 5 

the content conversation because I don't think we got the 6 

details on it specifically and I want to make sure I understand 7 

everything that was said at that meeting.  So you said that and 8 

then what was the next thing that he said? 9 

A And then he asked me if I would allow all the CNAs to take 10 

ten break at the same time; and I said no. 11 

Q Okay.  And then -- and then what did he say after that? 12 

A He didn't say any further after that. 13 

Q Okay.  So besides -- I'm not -- I'm trying -- I'm really 14 

trying to probe your memory; besides everything that you 15 

mentioned that either you said, or Mr. Albert said, you didn't 16 

say that Mister -- Mr. Mirrafati said anything so I assume that 17 

he was just kind of there observing?  He didn't say anything 18 

during the meeting? 19 

A He asked me why. 20 

Q Okay.  He asked you why?  Why what; what did he say? 21 

A Why wouldn't I allow all my CNAs to take a ten minute 22 

break at the same time. 23 

Q And what did you say in response? 24 

A Due to a safety reason. 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

390 

Q Okay.   1 

A For our patients. 2 

Q Okay.  And besides what you've testified to before did -- 3 

did Mr. Mirrafati -- Mr. Mirrafati ask you any other questions? 4 

A Regarding the call lights. 5 

Q And what did he ask you about the call lights? 6 

A If they can actually -- if the CNAs could actually hear 7 

the call lights even if they're at sleep. 8 

Q Okay.  And what did -- what did you respond to that? 9 

A I said that they can, but unfortunately it depends on the 10 

situation because if the patient had a fall in the room and can 11 

no longer use and call for help, how are they going to ask -- 12 

how are they going to use the call light.  And if -- and my 13 

second point is -- 14 

Q This is -- this is all what you told them? 15 

A Yes. 16 

Q I just want to know what you told them. 17 

A This is what I said. 18 

Q Okay.   19 

A And I said if the patient is desatting that means that the 20 

oxygen is low and they will hard -- hard time breathing, now 21 

that will -- that will -- actually the patients will have a 22 

hard time to call for help due to the acute distress that 23 

they're experiencing at the time.  And my third point that I 24 

told him is about our diabetic patients hypoglycemic episode, 25 
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that means that their blood sugar goes down and that could 1 

alter their LOC, which is their level of conscienceless.  This 2 

can actually increase the confusion, the patient can faint, 3 

patient can go unresponsive, can go coma, but worse, they can 4 

die.  And if that patient is already in hypoglycemic state they 5 

can no longer use the call light and ask for help. 6 

Q I understand. 7 

A That's what I told him -- 8 

Q Okay.   9 

A -- during the meeting. 10 

Q Did he ask you any other questions? 11 

A No. 12 

Q Did Mr. Albert ask you any other questions? 13 

A No.  14 

Q Did you say anything else that you haven't -- anything 15 

else -- anything else that you haven't said here today did you 16 

say anything else to them? 17 

A No. 18 

Q Okay.  So, all right.  So obviously you -- you made some  19 

-- you made some points in your meeting about why all the 20 

employees on a particular shift shouldn't take breaks at the 21 

same time.  Now, isn't it true that if all the employees are -- 22 

let's say three employees were absent from a station at the 23 

same time, it doesn't matter why they were absent if they were 24 

on their breaks, or say if they were at a meeting, it'd still 25 
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be a similar concern that they aren't -- weren't all at the 1 

station at the same time; isn't that true? 2 

A Can you repeat that again? 3 

Q Yeah.  The concern is not really that the employees are on 4 

breaks, the concern is that they're absent from the station, 5 

correct? 6 

A Yes. 7 

Q So if they were absent from the station to attend a 8 

meeting or they were absent because they left work early, that 9 

would pose the same problem that not being at the station on 10 

break would; is that correct?  11 

A Yes. 12 

Q Now, during your time working at Novato Healthcare is 13 

there -- well, this particular meeting that you attended you 14 

consider this a meeting with a representative of management of 15 

the Employer, correct? 16 

A Yes. 17 

Q And there may be other meetings while you're on duty that 18 

you have to attend to, correct? 19 

A Yes. 20 

Q Now, if you attend other meetings while you're on duty, 21 

just like -- and you got Ms. Nobleza to cover you because you 22 

were attending a meeting, correct? 23 

A Yes. 24 

Q So similarly if you were -- if an employee on one of these 25 
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shifts, stations was attending a meeting of the Employer just 1 

like you did, and just like you have to do with breaks, it'd be 2 

important for them to have to get coverage, correct? 3 

A Yes. 4 

Q And especially if multiple employees on the same station 5 

or same -- on the same shift were attending a meeting of the 6 

Employer, it would be even more important to get coverage, 7 

correct? 8 

A Yes. 9 

Q You -- you said that one reason why you can't just sit in 10 

one place and -- well, strike that question.  Have you -- do 11 

you recognize the individuals sitting to the right of Mr. 12 

Mirrafati? 13 

A Yes. 14 

Q And who is that? 15 

A That's Darron our administrator from Novato Healthcare. 16 

Q Okay.  Have you ever spoken with him anything to do with 17 

this hearing? 18 

A No. 19 

Q Okay.  Or anything to do with your testimony? 20 

A No. 21 

Q Okay.  Or what about have you spoken to him, not confining 22 

to just this hearing, have you ever spoken to him about break 23 

policies? 24 

A No. 25 
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Q Okay.  So he never communicated anything to you, as far as 1 

you know, about break policies, as far as you can remember? 2 

A No. 3 

Q How many is -- how many break rooms are there at the 4 

facility? 5 

A There's one break room. 6 

Q Okay.  There's been some testimony so far at this hearing 7 

that occasionally the break room is, for lack of a better room, 8 

filthy; has that been your experience that sometimes it's messy 9 

or dirty or filthy? 10 

A Not when I go in there. 11 

Q Okay.  So when you go into the break room -- is every time 12 

you've seen the break room -- 13 

MR. MIRRAFATI:  I’m going to object.  It's beyond the 14 

scope of direct at this point. 15 

MR. SIEGEL:  Again, I'm asking -- well she -- she 16 

testified -- I don't want to -- I mean, I can ask the witness 17 

to be excused and I can just explain the relevance, but I don't 18 

want to get her -- I don't want to tell -- tell in front of her 19 

why this is relevant to her direct examination.   20 

MR. MIRRAFATI:  How many more questions do you have on it? 21 

MR. SIEGEL:  Just two or three. 22 

MR. MIRRAFATI:  Fine, I have no issue. 23 

JUDGE TRACY:  Okay.  Go ahead. 24 

Q BY MR. SIEGEL:  So your experience in terms of the break 25 
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room is that every time you've seen the break rooms they've 1 

been -- they've been clean? 2 

A Yes, we have one refrigerator and two microwaves and then 3 

we have tables and chairs available at all times in the break 4 

room. 5 

Q Okay.  Has it ever been the situation where the break room 6 

is filled with stuff from the -- you know, carts or other 7 

things where it would make it difficult to enter the break 8 

room? 9 

A No. 10 

Q You testified earlier that the employees on a shift, 11 

including the CNAs, can't just sit and wait for a call light, 12 

they should do their rounds every hour? 13 

A Yes. 14 

Q And one of the reasons is because slipping and falling can 15 

-- that can happen at -- 16 

A It only takes seconds for someone to fall. 17 

Q Okay.  And there -- as far as you know, the goal is to go 18 

by every patient's room once per hour? 19 

A Per hour, yeah. 20 

Q Per hour, once.  So if they're going by every patient's 21 

room once per hour and it only takes a second to slip and fall, 22 

obviously that leaves a lot of time for someone to slip and 23 

fall when they're not going by their room, correct? 24 

A Yes. 25 
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Q So it still could be, unfortunately, a lot of time between 1 

someone slips and falls and either someone presses a call light 2 

or sees it when they're doing their rounds? 3 

A I make sure that the fall risk would -- I would have a CNA 4 

sit close to where they were at, their room, so in case of an 5 

emergency they could just easily see them like that.  So even 6 

if, like what you're saying -- like what I said it only takes 7 

seconds for someone to fall, I'm aware of that, that's why I 8 

always put my CNAs close to where the patients are high risk 9 

for fall. 10 

Q Okay.  and I'm not questioning your practice -- 11 

A Uh-huh, yes. 12 

Q -- I know you're doing the best you can with the resources 13 

that you have, the resources the Employer has provided you. 14 

A Yeah. 15 

Q So I'm not questioning that.  I guess my question is, in 16 

terms of, you've spoken is one of the reasons why people do 17 

their rounds and not just sit and wait for a call light, is 18 

because it's -- it could only take a second for someone to 19 

fall? 20 

A Yes, uh-huh. 21 

Q So I guess I'd ask the question again, so it is possible 22 

that someone could fall and -- and have to wait several minutes 23 

just because of the number of staff that you have? 24 

A I myself is helping out too. 25 
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Q Okay.  Well, it could still take several minutes; am I 1 

correct?  As best as you -- as best as -- as good of a job is 2 

that you can do; is that correct? 3 

A Yes. 4 

Q So the CNA's that are seated by the high risk patients, 5 

they're not doing their rounds while they're seated, correct? 6 

A They're seated there too. 7 

Q They're seated there. 8 

A I mean, they're actually seated there most of the time. 9 

Q Right. 10 

A But they also do their rounds at the same time. 11 

Q Right. 12 

A But I make sure that I am available close to where the 13 

high risk for -- for a fall patients are, I'm the one that 14 

actually does the rounds for that -- for the patients that are 15 

high risk for a fall.  When the CNA's are doing their rounds 16 

I'm the one that takes over. 17 

Q No, I understand.  And I'm not talking about -- 18 

A Yes. 19 

Q -- you know, again, I'm not questioning your ability to do 20 

your job.  I'm just saying when these CNAs are seated, they're 21 

not doing -- they're not on their rounds, that's the only 22 

question I'm asking? 23 

A Yes. 24 

Q So one could call someone who's seated and not doing their 25 
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rounds, you could characterize that as both observing what they 1 

can observe from their seated position and also waiting to see 2 

if there's a call light; isn't that correct? 3 

MR. MIRRAFATI:  Objection.  Vague. 4 

JUDGE TRACY:  All right.  I'm going to -- 5 

MR. MIRRAFATI:  I didn't understand the question. 6 

JUDGE TRACY:  What's that? 7 

MR. MIRRAFATI:  I didn't understand the question, so I 8 

don't know if she would, but. 9 

JUDGE TRACY:  So I'm going to overrule the objection and 10 

allow her to answer.  And certainly if she doesn't understand 11 

she can say that. 12 

Q BY MR. SIEGEL:  Do you understand the question? 13 

A Can you repeat that again? 14 

Q Sure.  If a CNA is seated, you already testified that 15 

they're not on their rounds, and one thing they're doing is 16 

observing what they can see, correct? 17 

A Yes. 18 

Q And another thing they're doing is they're waiting to see 19 

if there's a call light that they need to attend to 20 

immediately, correct? 21 

A Yes. 22 

Q All right.  I have no further questions. 23 

JUDGE TRACY:  Mr. Mirrafati. 24 

MR. MIRRAFATI:  Nothing further. 25 
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JUDGE TRACY:  Okay.  Thank you very much for coming today 1 

and testifying. 2 

THE WITNESS:  You're welcome. 3 

JUDGE TRACY:  And please don't discuss your testimony 4 

until after the close of the hearing, okay? 5 

THE WITNESS:  Okay. 6 

JUDGE TRACY:  Thank you so much. 7 

THE WITNESS:  Thank you. 8 

JUDGE TRACY:  Okay.  Are you -- 9 

MR. MIRRAFATI:  Can we go off the record really quick. 10 

JUDGE TRACY:  -- let's go off the record. 11 

(Off the record at 11:03 a.m.)  12 

JUDGE TRACY:  And if you will stand up please.  Go ahead 13 

and raise your right hand. 14 

Whereupon, 15 

FLORINDA NOBLEZA 16 

having been duly sworn, was called as a witness herein and was 17 

examined and testified as follows: 18 

JUDGE TRACY:  Go ahead and have a seat and state your name 19 

and business title for the record? 20 

THE WITNESS:  My name is Florinda Nobleza, I'm the 21 

director of nursing of Novato Healthcare. 22 

JUDGE TRACY:  Okay.  All right.  Mr. Mirrafati, go ahead 23 

please.  24 

MR. MIRRAFATI:  Thank you. 25 
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DIRECT EXAMINATION 1 

Q BY MR. MIRRAFATI:  Hi, Ms. Nobleza? 2 

A Hi. 3 

Q Can you please let us know what your duties are as the 4 

director of nursing at Novato? 5 

A As the director of nursing is supervise and lead the 6 

nursing staff.  I also oversee the resident care, operate cares 7 

given.  I also interact and communicate with the ancillary 8 

department, like, activities, social service and hospice and 9 

also the physicians and other entities that are involved in 10 

resident care.  11 

Q Okay.  And how long have you been the director of nursing 12 

at Novato? 13 

A I've been there for a year now. 14 

Q How long? 15 

A A year. 16 

Q One year at director -- as director of nursing? 17 

A At Novato Healthcare. 18 

Q Okay.  And the whole time you've been with Novato you've 19 

been the director of nursing, correct? 20 

A Yes. 21 

Q Okay.  Do you recall on October 7th an issue with certain 22 

employees that were allegedly sleeping? 23 

A Yes. 24 

Q Okay.  How did you hear about that? 25 
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A Darron came to take me. 1 

Q Okay.  And what did -- 2 

MS. NOVOA:  I'm sorry, could the witness just repeat what 3 

she said, I couldn't quite hear her? 4 

THE WITNESS:  Well, my administrator came and told me. 5 

Q BY MR. MIRRAFATI:  Okay.  And what did he tell you? 6 

A He told me that he just found out some staff sleeping and 7 

he wanted me to go with him. 8 

Q Okay.  And where did you go with him? 9 

MS. NOVOA:  Can we get a little bit more foundation on the 10 

conversation itself? 11 

JUDGE TRACY:  So, if you can ask some questions leading up 12 

to the conversation? 13 

MR. SIEGEL:  And I -- I just want to object for the 14 

record, to the extent that this is being admitted for the 15 

underlined truth that workers were sleeping, but obviously I 16 

think it's being admitted --  17 

MR. MIRRAFATI:  No, it's not being -- it's foundational. 18 

MR. SIEGEL:  I know, I'm just saying that it's -- 19 

JUDGE TRACY:  So again, I'm not sure how many times I have 20 

to remind you, so did you finish your objection? 21 

MR. SIEGEL:  No, I didn't.   22 

JUDGE TRACY:  Okay.  Please finish. 23 

MR. SIEGEL:  Okay.  My objection is just object to it and 24 

for the -- to the extent it's being offered for the truth and 25 
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the underlining matter asserted that the workers were sleeping 1 

or that, you know, Darron observed this, but obviously it's 2 

admissible for the truth that she was told this, so. 3 

JUDGE TRACY:  And go ahead please. 4 

MR. MIRRAFATI:  I'm just saying it's a foundational fact 5 

that we're not admitting what he said he told her about that -- 6 

we're not saying that it was actually the true statement, we're 7 

just saying what -- what she heard from him. 8 

JUDGE TRACY:  Right.  And I believe you also said 9 

allegedly sleeping, that was the question.  So, you know, I 10 

understand what's going on here, okay, you don't need to -- 11 

let's just get this -- testimony out.  So if you could just 12 

though set the foundational questions leading up to this 13 

meeting? 14 

MR. MIRRAFATI:  Okay. 15 

JUDGE TRACY:  Okay.   16 

Q BY MR. MIRRAFATI:  Sure, on the morning of October 7th did 17 

you hear about certain employees allegedly sleeping? 18 

A Yes. 19 

Q Okay.  From whom? 20 

A From Darron. 21 

Q And what time did you hear that? 22 

A It was before 7:00 a.m. 23 

Q Okay.   24 

A I think, I'm not sure. 25 
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Q And what did he tell you? 1 

A If I could recall, he said there's some employees 2 

sleeping, I need you to come with me. 3 

Q Okay.  And what did he mean by that? 4 

A Well, we -- we were going start the investigation. 5 

Q Okay.   6 

A That's what I understood. 7 

Q Okay.  Okay.  And what did you do with him? 8 

A We walked to the nursing station. 9 

Q Okay.   10 

A And he talked to the staff. 11 

Q Okay.  Which staff? 12 

A The nursing staff in Station 4. 13 

Q Okay.  And did you talk to -- did he talk to them 14 

individually or as a group? 15 

A Individually. 16 

Q Okay.  And what was the general content of the discussions 17 

with each individual? 18 

A Break times, about break times. 19 

Q Okay.  Was any other individual with you during those 20 

meetings with the individuals? 21 

A No. 22 

Q Okay.  Was Teresa Gilman with you during the meetings with 23 

the employees?  24 

A No. 25 
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Q Okay.  Okay.  After these conversations with the employees 1 

on the morning of October 7th, did you have any further 2 

involvement in the matter? 3 

A What -- 4 

Q Yeah, what did you next after -- after the meeting? 5 

A Oh, we continued investigating next. 6 

Q Okay.  And did you at some point call the employees?  So 7 

once you finished the investigation with the employees on the 8 

morning of October 7th what did you do? 9 

A Well, I asked Darron what to do, so we -- we continued 10 

investigating.  And then the next thing I did was to call the 11 

employees that were involved so that I could -- we could hear 12 

them, because we're investigating we need to know what really 13 

happened.  Because I called them and told them that they were 14 

suspended.   15 

Q Okay.  And do you recall what you told them? 16 

A Well, allegedly you were, you know, sleeping, so for now 17 

we are investigating pending -- I mean, you are suspending 18 

pending investigation. 19 

Q Okay.   20 

A That was the statement. 21 

Q And that was on what day? 22 

A Oh, it's hard to recall, I think the 8th or the 7th -- 23 

7th. 24 

Q The day you suspended them? 25 
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A I'm not sure. 1 

Q Can I refresh your recollection by having you look at -- 2 

Employer Exhibit Number 3, which I've placed in front of you. 3 

MR. MIRRAFATI:  And I've put it in front of you as well, 4 

Judge -- 5 

MS. NOVOA:  Your Honor -- 6 

MR. MIRRAFATI:  -- Your Honor. 7 

MS. NOVOA:  -- if I may be heard, there's an addition from 8 

the parties that the employees were suspended on October 7th, 9 

for our purposes it -- 10 

JUDGE TRACY:  I mean it's -- 11 

MS. NOVOA:  -- we understand it as October 7th. 12 

MR. MIRRAFATI:  Okay. 13 

Q BY MR. MIRRAFATI:  So -- so would you -- do you recall 14 

that it was October 7th that you called them? 15 

A I -- I think so, because we had to talk also with HR about 16 

this situation and so we decided on suspension. 17 

Q Okay.   18 

MR. MIRRAFATI:  I'd like to still enter Company -- 19 

Employer Exhibit Number 3 to confirm that she had these 20 

conversations. 21 

JUDGE TRACY:  Any objections? 22 

MR. SIEGEL:  Yeah, I object on the basis of hearsay.  I 23 

mean, first of all, this document is not just about those 24 

conversations, it's about a whole lot of different things, 25 
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investigations, apparently interview notes, a lot of other 1 

things.  So, one, it doesn't even go to what he's saying he's 2 

introducing it for, but beyond that, it's a hearsay problem. 3 

MR. MARRIFATI:  Well, I haven't -- I haven't gone over it 4 

with her so she can testify as to what it is.  But these are 5 

her notes from various conversations with individuals starting 6 

from October 7th through the 9th and even the 10th.  It's 7 

related to her investigation. 8 

MR. SIEGEL:  That -- sorry. 9 

JUDGE TRACY:  So what I think though, that it's -- if 10 

you're moving to admit it now I would not allow that at this 11 

point because, you know, it's just for this first day that it's 12 

come on.  And -- 13 

MR. MARRIFATI:  Right, so I was going to have her look at 14 

it to refresh her recollection and then lay the foundation as 15 

to what it is and then we can get -- get through the rest of 16 

it. 17 

JUDGE TRACY:  Right.  So you haven't though, established 18 

yes -- yet that her memory needs refreshment.  So obviously 19 

maybe in a little bit. 20 

MR. MARRIFATI:  Okay.  But she had -- she doesn't recall 21 

if it was October 7th, on the day that she talked to the 22 

employees. 23 

JUDGE TRACY:  I think though -- can you stipulate that 24 

October 7th is the date that these employees were suspended?  I 25 
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think that the record is pretty filled with that. 1 

MS. NOVOA:  General Counsel will stipulate to that fact. 2 

MR. SIEGEL:  Yes, Your Honor. 3 

MR. MARRIFATI:  Okay. 4 

JUDGE TRACY:  So, and you would agree that October 7th is 5 

the date that the employees were suspended? 6 

MR. MARRIFATI:  Yes. 7 

JUDGE TRACY:  Okay. 8 

Q BY MR. MARRIFATI:  And did you speak to all employees on 9 

October 7th, all the employees that were suspended? 10 

A Yes, I called them one by one. 11 

Q Okay.  And after the suspension occurred, what further 12 

investigation did you do? 13 

A I asked night shift each station a question about 14 

sleeping, about when they were, did they see anybody sleeping. 15 

Q Okay.   16 

MR. SIEGEL:  I’m sorry, I did you hear -- I just didn't 17 

understand who she asked? 18 

THE WITNESS:  The employees on night shift because in 19 

night shift those are the employees that we ask -- I ask them 20 

about their breaks and what -- how -- what do they do on night 21 

shift. 22 

MR. SIEGEL:  I'm sure you're clarify, so I'll -- 23 

Q BY MR. MARRIFATI:  Sure, what was the -- what was need for 24 

doing that; why did you want to do that? 25 
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A Well, I just wanted to make sure that they understand that 1 

we are there to work and that's the, you know -- 2 

Q Well, did you ask them if they'd seen anybody sleeping? 3 

A Yes. 4 

Q Okay.  Did you what was the point of this investigation; 5 

to see if there was any other witnesses? 6 

A No, I just wanted to make sure that it's not a common 7 

practice. 8 

Q Okay.  And why was it important to do that? 9 

A Because the residents need nursing, and night shift its 10 

safety.  Somebody could fall, somebody, you know, when staff is 11 

not there then who would take care of them? 12 

Q Okay.  Now, at some point did you call the individuals 13 

that were suspended to come in for a meeting again with you? 14 

A Yes. 15 

Q When was that? 16 

A I think two days later or a day later, I'm not good with 17 

my days. 18 

Q Okay.  Did you take notes of your investigations with -- 19 

throughout this whole process? 20 

A Yes. 21 

Q Okay. 22 

MS. NOVOA:  Your Honor, I mean, if the point is to refresh 23 

the recollection, her memory still has not been fully 24 

exhausted. 25 
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MR. MARRIFATI:  I mean, do we want to go -- we can go 1 

through?  Because she's having a hard time remembering. 2 

JUDGE TRACY:  Okay.  Let's -- 3 

MR. MARRIFATI:  So the whole point of it is to just to 4 

help her get the facts out, right? 5 

JUDGE TRACY:  So let's go off the record. 6 

(Off the record at 11:41 a.m.) 7 

JUDGE TRACY:  All right. 8 

Q BY MR. MARRIFATI:  So -- so at some point you called up 9 

the employees to talk to them again to set a meeting -- 10 

A Yes. 11 

Q -- is that correct? 12 

A Yes, I did. 13 

Q Okay.  Do you know approximately when that was? 14 

A I think it was a day or two after we suspended them. 15 

Q Okay.  And what was the point of calling them up? 16 

A It's part of the investigation, we have to talk to them 17 

and also so they can tell what happened also. 18 

Q Okay.  But in order for them to come into a meeting for 19 

the investigation did you have to call them to schedule a 20 

meeting? 21 

A Yes, I did. 22 

Q Okay.  And when did you -- did you talk to each of them 23 

individually? 24 

A Yes, I did. 25 
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Q Okay.  Did you talk to Narvius Metellus? 1 

A Yes, I did. 2 

Q Did you talk to Arlene Brown? 3 

A Yes, I did. 4 

Q Did you talk to Lea Sabelino? 5 

A Lea, yes, I did. 6 

Q Okay.  Did you talk to Rolando Bernales?  7 

A At first I left, I think, a message and he called me back; 8 

yes, I did. 9 

Q Okay.  And when you spoke to each of these individuals 10 

what did you tell them? 11 

A I told them to come and meet up with me so that I could 12 

also hear their side. 13 

Q Okay.   14 

A And it's part of the investigation. 15 

Q Did you tell them a particular time to show up? 16 

A Yes, I was arranging them one by one so that I could talk 17 

to them one by one.  And arranging them at a particular time -- 18 

Q Okay.   19 

A -- I did that. 20 

Q How -- how far apart were -- would you set up each 21 

meeting? 22 

A I was doing about 45 minutes each. 23 

Q Okay.  Now, on -- at some point did you actually end up 24 

meeting with them in person? 25 
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A Yes. 1 

Q Okay.  Can you please turn to Employer's Exhibit 1; I'll 2 

show you which ones they are. 3 

A Okay.  I could touch this now?  4 

Q Yes, that’s -- that's not it, this is a different one. 5 

A Because they told me not to touch these. 6 

Q This is the one. 7 

A Yes.   8 

Q Have you seen those documents before? 9 

A Yes. 10 

Q Can you explain what it is? 11 

A It is interview records, this -- we use this form when we 12 

interview staff. 13 

Q Okay.  What -- is -- the part at the top, the signature; 14 

is that your signature? 15 

A Yes. 16 

Q Next to your name? 17 

A Yes. 18 

Q Is that correct, on page one?  Okay. 19 

A Yes. 20 

Q And then what -- what about above your signature; whose 21 

signature is that? 22 

A That's the employee's signature? 23 

Q Okay.  Did the employees that you spoke to all sign this 24 

document? 25 
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A Yes. 1 

Q Okay.  And what's the writing in the findings; whose 2 

writing is that, is that your writing or the employees writing 3 

or somebody else's writing? 4 

A It's somebody else. 5 

Q Who -- whose writing is that? 6 

A My assistant director of nursing, Rachel. 7 

Q Okay.  And was she present in these meetings with these -- 8 

the employees? 9 

A Yes. 10 

Q Okay.  What was her role? 11 

A She was there as my assistant and also my scribe. 12 

Q Okay.  Okay.  After these -- after you met with these 13 

individuals on -- was it -- do you recall if that was October 14 

9th that you had these meetings? 15 

A Yes, October 9th. 16 

Q Okay.  After October 9th did you do any further 17 

investigation? 18 

A October 9th, I think we continued talking about it, I 19 

think. 20 

Q Did you talk to additional staff in the nursing -- nursing 21 

stations? 22 

A Yes, I did. 23 

Q Okay.  Do you recall who you spoke to? 24 

A I don't remember the names. 25 
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Q Okay.  How many individuals do you think you spoke to? 1 

A About five or six. 2 

Q And what -- what stations were they in? 3 

A I think Station 4, Station 1. 4 

Q Okay.  And did -- did you -- were there any other 5 

witnesses to other's sleeping during that time? 6 

A No. 7 

Q Okay. 8 

MS. NOVOA:  Can we get some clarification on what that 9 

we're talking about? 10 

Q BY MR. MARRIFATI:  Well, do you recall when you spoke to 11 

these individuals? 12 

MS. NOVOA:  No, I meant, time saw -- other time saw -- 13 

seeing people sleeping.  I'm not sure I understood your 14 

question. 15 

MR. MARRIFATI:  Well, I -- I'm going to -- you can proffer 16 

if you want. 17 

JUDGE TRACY:  So, well, so, okay, was that an objection? 18 

MS. NOVOA:  It was an objection. 19 

JUDGE TRACY:  Okay.  And what's the basis of the 20 

objection? 21 

MS. NOVOA:  The basis of the objection is it lacks 22 

foundation, it's an unclear question. 23 

JUDGE TRACY:  Okay.  So I'm going to sustain the objection 24 

so you could please clarify the question that you're asking Ms. 25 
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Nobleza. 1 

Q BY MR. MARRIFATI:  When you spoke to these individuals did 2 

you ask them if they'd seen others sleeping before? 3 

MR. SIEGEL:  I would object again to vague and ambiguous.  4 

Other sleeping, meaning by these individuals that other -- or 5 

if there were other people who saw these individuals sleeping.  6 

I'm not sure what -- what question is being asked. 7 

JUDGE TRACY:  So, again, I will sustain the objection if 8 

you could just please clarify the question. 9 

Q BY MR. MARRIFATI:  During your investigation with the 10 

other individuals that you spoke to, were there any other 11 

witnesses to anybody sleeping on October 9th? 12 

A None. 13 

Q Okay.   14 

MR. SIEGEL:  Again, I mean, she already answered, but I 15 

would just ask him to clarify, other witnesses to these 16 

employees, any employees, other employees other than these 17 

employees?  I'm not -- I'm not sure -- I still didn't 18 

understand what other meant in the question. 19 

MR. MARRIFATI:  Okay. 20 

JUDGE TRACY:  So -- well, I will sustain the objection.  21 

But I would also note that your question was not clear because 22 

you referred to October 9th. 23 

MR. MARRIFATI:  Right, I said October -- sorry. 24 

Q BY MR. MARRIFATI:  Okay.  So on October 9th you spoke -- 25 
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did you speak to other individuals regarding this incident 1 

where individuals were sleeping on October 7th? 2 

A October 9th, well, I can't remember the date, but - 3 

Q Okay.   4 

A -- yes, I spoke to. 5 

MR. MARRIFATI:  Okay.  She doesn't remember the date, so 6 

I'd like to bring in her notes to -- to refresh her 7 

recollection of the date that she spoke to the individuals. 8 

MR. SIEGEL:  Again, I think we would -- I would stipulate, 9 

I can't speak to General Counsel, that -- that she was asking 10 

the employees about whether or not they were sleeping in the 11 

night in question.  I don't really care if it's October 7th or 12 

whatever, I'm sure she was asking about the night in question 13 

so that's not something that I think he needs notes for, so I 14 

will stipulate to that. 15 

MR. MARRIFATI:  The issues that they're raised in their 16 

opening statements was that there was an improper investigation 17 

done by the Employer.  So I'm -- and it's important that we 18 

bring in evidence of this investigation and they took notes of 19 

the investigation, so that's -- it's critical that we bring in 20 

these notes. 21 

JUDGE TRACY:  Right.  And so, again, I'm going to sustain 22 

the objection though.  Because the notes cannot come in until 23 

later because I want -- I want to hear this witness testify 24 

from her own memory as best as she can recall whether something 25 
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happened on October 7th or 9th.  First of all, you can use this 1 

document to remind her of when the interviews occurred.  And 2 

then you can use the document to refer to was this before the 3 

interview, after the interview, so you can set the timeframe.  4 

And then to get specifics you can later use this document if 5 

you need to, okay?  I mean, it ultimately if you're going to 6 

move for admission to this, they might object and at this point 7 

I'm probably going to let it in, but I would say before you get 8 

there I want to hear from this witness as best as she can 9 

recall what she did.   10 

I mean that -- that's the -- part of this is what type of 11 

investigation did she do.  The -- the details about the dates 12 

are important, but first let's get it set up about, you know, 13 

you can use context of before and after, okay?  I think the 14 

dates are kind of tripping everything up. 15 

MR. MARRIFATI:  Okay. 16 

Q BY MR. MARRIFATI:  As part of you investigation did you 17 

speak to employees in -- throughout Novato to see if -- if they 18 

have seen anybody sleeping on October 7th? 19 

A I spoke to employees, yes. 20 

Q Okay.  Do you recall who you spoke to? 21 

A I don't recall. 22 

Q Okay.  And you mentioned there was at least five employees 23 

that you spoke to? 24 

A Five or six. 25 
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Q Okay.  And did you speak to the employees that were on the 1 

night shift or during the day shift? 2 

A The night shift. 3 

Q Okay.   4 

MR. MARRIFATI:  Okay.  I have nothing further.  But I'd 5 

like to move for admission of that document still. 6 

JUDGE TRACY:  Okay.  And any objection? 7 

MS. NOVOA:  Your Honor, I would object to the extent that 8 

there's items in -- of information in this document that are 9 

hearsay that haven't offered under an exception to the hearsay 10 

rule.  And there are notes regarding statement by employees and 11 

those are hearsay, especially to the extent that they're trying 12 

to rely on that for information that they use. 13 

MR. SIEGEL:  I mean, same objection, I mean, the whole 14 

document is hearsay in and of itself.  I don't think that he's 15 

established sufficient facts to create and exception to the 16 

hearsay rule.  And then beyond that there are various 17 

statements within this document that are hearsay within 18 

hearsay.  So, I mean, there's a whole host of problems with 19 

this document. 20 

JUDGE TRACY:  Okay. 21 

MR. SIEGEL:  Especially with the document as a whole, he 22 

hasn't even asked about some of these incident, so there's just 23 

a lot of problems. 24 

JUDGE TRACY:  All right.  And Mr. Mirrafati what's your 25 
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response to -- 1 

MR. MARRIFATI:  We're not requesting that it be admitted 2 

for the truth of the matter asserted, we're just admitting it 3 

for the fact that there was an investigation conducted by the 4 

Employer and what was done. 5 

JUDGE TRACY:  Okay.  And -- and I -- I'm likely recalling 6 

this, but if you -- not recalling this, that's not what I was 7 

trying to say.  Could you just essentially do an offer of proof 8 

of this exhibit, like, in the sense of are these her notes, 9 

where are they kept? 10 

MR. MARRIFATI:  I can have her -- 11 

JUDGE TRACY:  Please. 12 

MR. MARRIFATI:  -- testify to that. 13 

JUDGE TRACY:  Yeah.   14 

Q BY MR. MARRIFATI:  As part of your investigation did you 15 

take notes? 16 

A Yes. 17 

Q On what type of -- did you have a process in which you 18 

took notes? 19 

A I wrote it on my legal pad. 20 

Q Okay.  did you just have one legal pad for the entire 21 

investigation? 22 

A Well, I -- I use a legal pad, yes. 23 

Q One legal pad, but multiple pages? 24 

A Yes. 25 
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Q Okay.  And did you take the notes at the same time that 1 

you were speaking to the employees, or sometime later? 2 

A I always try -- I speak to them later. 3 

Q Okay.  So if I have you turn to one portion of the 4 

document?   5 

MR. MARRIFATI:  Can I have her do that, just -- just 6 

explain how she takes her notes to lay the foundation. 7 

MR. SIEGEL:  I would have no objection to him using the 8 

document.  He can use the document as he wishes to establish 9 

foundation for it, I have no problem with that, so I don't -- 10 

MR. MARRIFATI:  I'm only laying the foundation as to the 11 

process she uses to take notes. 12 

MR. SIEGEL:  Yeah, I have no problem with that. 13 

MS. NOVOA:  I think we're all in agreement on it. 14 

JUDGE TRACY:  Okay.   15 

MR. MARRIFATI:  Okay. 16 

JUDGE TRACY:  And that's what was about to happen. 17 

MR. SIEGEL:  Okay. 18 

JUDGE TRACY:  So there's no need to not object when you're 19 

okay with what's happening.  So go ahead and it's okay to let 20 

her talk about the process of her -- what she did to create 21 

this. 22 

MR. MARRIFATI:  Okay. 23 

Q BY MR. MARRIFATI:  So can you turn to Employer's Exhibit 24 

3, your notes. 25 
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A I need my glasses.  Okay. 1 

Q Okay.  So page one of Exhibit 3. 2 

A Uh-huh. 3 

Q The part where it says, 10/7/15 at the top left; do you 4 

see that? 5 

A Yes. 6 

Q Okay.  Did you take your notes on that day, or did you 7 

write them on a certain -- on a day after October 7th? 8 

A I took it on the day. 9 

Q Okay.  And was that your -- what was your normal practice 10 

for these notes; do you take it at the same time you're meeting 11 

with the employee? 12 

A Well, when I call a certain employee I have these notes 13 

and then I write it verbatim, meaning as I speak to them or as 14 

I call. 15 

Q Okay.  Going on to page 2 of Exhibit 3, the top of it has 16 

10:44 a.m., on 10/8/15; do you see that? 17 

A Yes. 18 

Q Okay.  Was that the date that you took those notes? 19 

A Yes. 20 

Q And was that around the same time that you took the notes? 21 

A Yes. 22 

Q Okay.  Can you please review the document to yourself and 23 

let us know if there's anything in here that you -- that you 24 

wrote after the fact that was contemporaneous to when you 25 
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actually spoke to the employees? 1 

A No, I wrote it as I spoke with the employee.  I put the 2 

phone number, I put the response so that I know what to do next 3 

after that. 4 

Q Okay.   5 

A I write everything down, the responses, and if it's a 6 

voicemail and I left a message and I write that for my -- so I 7 

can tell, you know, who I called. 8 

Q Okay.   9 

A And what their response was. 10 

Q Thank you.  I have nothing further. 11 

JUDGE TRACY:  So moving? 12 

MR. MARRIFATI:  And I'll request to move it in. 13 

MR. SIEGEL:  And I -- I'd like to voir dire about this 14 

exhibit? 15 

JUDGE TRACY:  Go ahead. 16 

MR. SIEGEL:  Okay. 17 

VOIR DIRE EXAMINATION 18 

Q BY MR. SIEGEL:  So first I have a question on the third 19 

page of the document. 20 

A Third page.  21 

Q Do you see there's that part blocked out on top? 22 

A Yes. 23 

Q Oh, I'm sorry, the second to last page. 24 

A Second to last page. 25 
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Q The page that's got the big blacking out on top? 1 

A I don't know what that is. 2 

Q Did your notes as you wrote them have a part blocked out 3 

on top like that? 4 

A I'm trying to recall what this is; I think so. 5 

Q You think the notes as you took them had a big square 6 

block on top of them like that?  Or is it possible that that 7 

was done by the attorney's after you gave them to them? 8 

MR. MARRIFATI:  It -- it was not redacted, nothing done by 9 

our -- 10 

THE WITNESS:  I don't know. 11 

MR. MARRIFATI:  -- on our end. 12 

Q BY MR. SIEGEL:  Okay.  Well, that's -- see, but you don't 13 

recall -- do you recall -- do you -- are you saying that you 14 

recall there was a black mark on top like this?  15 

A I don't remember. 16 

Q Looking through these documents are these all the notes 17 

that you took related to this investigation or are there other 18 

ones perhaps that weren't as relevant in your opinion? 19 

A These are all my notes. 20 

Q These are all your notes, okay.  Maybe you can just 21 

explain the notes a little bit more.  So what is -- what are 22 

the notes on the first page? 23 

A On the first page this is when I called the staff, so 24 

telling them that they're suspended. 25 
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Q Okay.  And this, from your recollection, this is -- these 1 

are calls that you made, looking at it on October 7th? 2 

A Yes. 3 

Q Okay.  And the next page what are -- what other note -- it 4 

looks like there are two -- maybe two -- how many entries are 5 

there on this page? 6 

A There's two, if you look at the time, one was 10:44 a.m., 7 

and the other was 4:15 p.m.  This is when Arlene called me 8 

about the suspension and I think I wrote her response -- these 9 

are her responses.  She -- when she called me she was yelling 10 

and these were her responses. 11 

Q Okay.  And then -- 12 

Q Yeah, I just -- now, when you said Arlene called you and 13 

she was yelling, have you testified about that conversation 14 

when she -- because I don't recall you testifying about a 15 

conversation where she was yelling; is that true have you 16 

testified about that so far? 17 

A Here? 18 

Q Yeah. 19 

MR. MARRIFATI:  Are you cross-examining or voir direing? 20 

MR. SIEGEL:  No, I mean, I'm just saying. 21 

JUDGE TRACY:  So -- so -- right, right at this point, at 22 

this point we're doing -- you were going to voir dire about the 23 

document, then you'll have the cross examination time. 24 

MR. SIEGEL:  I'm just trying to understand how this 25 
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document's being used, I mean, she's being asked -- I'm trying 1 

to understand the purpose it's being offered.  I mean, she 2 

wasn't even asked about this conversation, so there was no 3 

effort to, I don't know, refresh her -- if it was being used to 4 

refresh her recollection about something she wasn't asked 5 

about, is it being --.  Maybe before I can voir dire I can 6 

understand how -- do you -- I can understand -- before I voir 7 

dire, it's also I'm trying to understand how it's even being 8 

offered for what purpose. 9 

MR. MARRIFATI:  It's being offered to show the fact that 10 

we investigated the matter, we -- we called the employees, we 11 

suspended them, we investigated the matter and we -- we called 12 

them up to come to another meeting.  And you got -- and your 13 

witnesses have disputed the fact that she called them, so it's 14 

critical that this be entered in for that. 15 

MR. SIEGEL:  I guess what I'm is more specific about a use 16 

of the document; are you -- are they intending to say that we 17 

called, for example with these notes, I'd prefer not to do it 18 

with the witness here, but is she saying -- to me she's saying, 19 

like, on October 8th we called -- Ms. Arlene Brown called and 20 

she was yelling and she this, and then refer to this document 21 

on this page as evidence of that? 22 

JUDGE TRACY:  Okay. 23 

MR. SIEGEL:  Because that's being offered for the truth of 24 

the matter asserted that it happen on this particular day. 25 
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MR. MARRIFATI:  We're not intending to do it like that, 1 

we're not intending to use it for that matter. 2 

MR. SIEGEL:  So then that's -- that's different and that's 3 

what I'm saying, I don't understand how it's being offered. 4 

 JUDGE TRACY:  Well, I, if there's an objection, I'm going 5 

to overrule the objection, I'm going to allow Employee Exhibit 6 

3 entered into evidence.  But it's hearsay and so -- but I'm 7 

allowing it as -- as what you said was the investigation.  Now, 8 

in terms of the contents of it that at this point is hearsay, 9 

all the details of it though have not been asked of her.  And 10 

I'm not -- I'm letting them know, you know Mr. Mirrafati, this 11 

is coming in just as -- as what you've said that you -- this 12 

was the investigation and these are her notes.  Okay?  So 13 

Employee Exhibit -- Employer, sorry, not employee, Exhibit 3 is 14 

admitted into evidence.  Are you -- 15 

MR. MARRIFATI:  I'm done 16 

JUDGE TRACY:  -- done. 17 

(Employer Exhibit Number 3 Received into Evidence)  18 

MS. NOVOA:  And, Your Honor, if I could just request if 19 

possible if we could see the original notes, because in the 20 

copy some of it was cut off and I just want to see. 21 

MR. MARRIFATI:  Yeah, we should -- we could find out.  Are 22 

we off the record? 23 

JUDGE TRACY:  No, we're still on the record.  If -- Mr. 24 

Mirrafati, could you explain if you know, if there's some sort 25 
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of copying thing that has resulted in the -- the shaving up at 1 

the top? 2 

MR. MARRIFATI:  This is the way that it was given to me in 3 

the copy in the scan. 4 

JUDGE TRACY:  So maybe off the record you guys can figure 5 

this out during a break, okay?  All right.  Ms. Novoa? 6 

MR. SIEGEL:  Yeah, I mean, I would just ask because it's 7 

being introduced now it's being admitted and it is difficult to 8 

-- to read, if the General Counsel and I, if she agrees, can 9 

just like how they had time to review the affidavit, can have 10 

time to review this.  So just sitting here right now reviewing 11 

it is very difficult. 12 

MR. MARRIFATI:  Well -- 13 

MR. SIEGEL:  If we could have some time to review it? 14 

JUDGE TRACY:  Ms. Novoa, would you like some time before 15 

you begin your cross-examination? 16 

MS. NOVOA:  Yes, Your Honor, if I could take a few minutes 17 

off the record -- 18 

JUDGE TRACY:  Okay. 19 

MS. NOVOA:  -- I would appreciate it. 20 

MR. MARRIFATI:  I'd like to mention that this document was 21 

not -- it's nothing new, it was provided to them as part of the 22 

subpoena, they've had it. 23 

JUDGE TRACY:  Okay. 24 

MR. MARRIFATI:  I’m happy to give them time, but. 25 
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MS. NOVOA:  If I may be head; it was provided as part of 1 

the subpoena, that's true.  I did not know that it was going to 2 

be offered into evidence and I did not review it for the 3 

purpose of cross examining someone on it.  So if I could have a 4 

few minutes to review it in light of her testimony, as well as 5 

see if there's anything that I wish to ask regarding the 6 

document? 7 

JUDGE TRACY:  All right.  So go ahead and let's go off the 8 

record, and then let me know when you're ready, okay? 9 

MR. SIEGEL:  Thank you. 10 

(Off the record at 12:07 p.m.) 11 

JUDGE TRACY:  Okay.  Ms. Novoa, go ahead please. 12 

MS. NOVOA:  Thank you, Your Honor. 13 

CROSS-EXAMINATION 14 

Q BY MS. NOVOA:  Hi, Ms. Nobleza. 15 

A Hi. 16 

Q My name is Marta Novoa, I'm the attorney with the National 17 

Labor Relations board, I just have a couple of questions for 18 

you, a few points I wanted to clear up.  When exactly did you 19 

start working at the facility? 20 

A July of 2015. 21 

Q And just so that I'm sure I understand, the notes that 22 

were offered as Employer Exhibit 3, those are all of your notes 23 

regarding the investigation on -- about the alleged employees 24 

sleeping on October 7th; is that correct? 25 
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A Yes. 1 

Q And everything that you did is encompassed in these notes; 2 

is that correct? 3 

A Yes. 4 

Q So any notes to yourself, anything, is all encompassed 5 

here; is that correct? 6 

A Yes. 7 

Q So isn't it true there's no reference to referring to 8 

employee file in here? 9 

A Employee files? 10 

Q Isn't it true you didn't review employee files as part of 11 

your investigation? 12 

A I reviewed employee files. 13 

Q But it's not encompassed in your notes? 14 

A I didn't write it. 15 

Q Ms. Nobleza, you testified earlier that you observed the 16 

conversation that Darron had with employees that morning; isn't 17 

that true? 18 

A Yes. 19 

Q And isn't it true that you did not document those 20 

conversations? 21 

A I'm trying to recall. 22 

Q Your previous testimony is that all of your notes 23 

regarding this investigation are encompassed in this document, 24 

Employer Exhibit 3, and there's no notes regarding the 25 
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observing any conversations; isn't that true? 1 

A I'm trying to recall if I did.  I think I was just there 2 

and listened in. 3 

Q During your meetings on October 9th with the employees, 4 

what was the assistant DON Rachel Nicholas, taking notes on? 5 

A The response of the employee. 6 

Q What -- what was she writing on? 7 

A Our interview form. 8 

Q Did she take any other notes? 9 

A No. 10 

MS. NOVOA:  No further questions from General Counsel. 11 

JUDGE TRACY:  Mr. Siegel. 12 

CROSS-EXAMINATION 13 

Q BY MR. SIEGEL:  Good -- good day -- 14 

A Hi. 15 

Q -- Ms. Nobleza.  I just had a question.  You testified 16 

that at some point during the investigation you spoke with 17 

other employees who were on the -- the NOC shift in the night 18 

and morning when the employees were allegedly sleeping; is that 19 

true? 20 

A Yes, night shift. 21 

Q You spoke -- yes.  Do you know -- do you recall 22 

approximately how many employees you spoke with? 23 

A Five, six, because I went to the stations, six or seven. 24 

Q Six or seven? 25 
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A I think so. 1 

Q Okay.   2 

A Approximately, I mean, maybe more. 3 

Q Okay.   4 

A But cannot tell the exact number -- 5 

Q That's -- 6 

A -- because I went around speaking with the employees. 7 

Q -- that's a fine approximation.  Did you ask, It wasn't 8 

clear to me, it sounded like you asked those employee -- those 9 

employees if they saw the workers who were alleged to have been 10 

sleeping whether any of these workers saw them sleeping that 11 

night? 12 

A No. 13 

Q You didn't ask that? 14 

A The question I asked was a general question; have you seen 15 

anybody sleeping. 16 

Q Okay.   17 

A I did not ask have you seen so and so sleeping, it was a 18 

general question among all the night shift. 19 

Q I understand.  So, as far as -- so who was it that 20 

allegedly saw these employees sleeping? 21 

A Saw them sleeping? 22 

Q Who was it that -- who was the -- you were a member of the 23 

management team that was investigating the sleeping, correct? 24 

A Yes. 25 
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Q And who was it -- whose -- whose eyewitness account were 1 

you relying on? 2 

A Our dietary supervisor. 3 

Q And what's her name? 4 

A Teresa Gilman. 5 

Q Okay.  And you understood that she was only at the 6 

facility for a portion of the night in question; is that -- 7 

isn't that true? 8 

A I don't know how long she was there. 9 

Q So you weren't -- so you were relying on her statement 10 

about employees allegedly sleeping or not, but you never 11 

clarified how long she was actually at the facility that night? 12 

A I don't remember asking her that. 13 

Q Was there anyone else besides her statement -- and isn't 14 

it true also -- maybe I'm refreshing your memory, isn't it true 15 

that she that -- that her testimony -- that's right she hasn't 16 

testified.  Isn't true that she informed you that at most, from 17 

the beginning of the time when she first saw the workers to the 18 

end, at most it was about 15 minutes? 19 

A She told me if I could recall when Darron came to get me 20 

too. 21 

Q I'm -- maybe it was a bad question.  This dietary manager, 22 

Ms. Gilman, she was the one who you're relying on to establish 23 

that these employees were sleeping, correct? 24 

A Yes. 25 
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MR. MIRRAFATI:  Objection.  She's not the one that 1 

actually made a decision. 2 

MR. SIEGEL:  I’m not -- well, she was -- 3 

MR. MIRRAFATI:  Well, you're saying relying on, so. 4 

JUDGE TRACY:  Okay. 5 

MR. MIRRAFATI:  The question was a little argumentative 6 

and vague. 7 

JUDGE TRACY:  Well -- 8 

MR. MIRRAFATI:  She didn't rely on it. 9 

JUDGE TRACY:  -- okay, so I'm going to overrule the 10 

objection again, it's cross examination.  I didn't get that 11 

from the question, so.  But please just for clarity ask the 12 

question again. 13 

MR. SIEGEL:  Okay.  And I just want to be clear I'm not 14 

trying to trip her up.   15 

Q BY MR. SIEGEL:  There are other people involved in making 16 

the decision to terminate, correct? 17 

A Yes. 18 

Q And it actually wasn't -- it wasn't your final decision; 19 

is that true? 20 

A My personal final decision? 21 

Q Yeah, were you the one who had the final decision who 22 

said, yes, we're going to terminate? 23 

A No. 24 

Q Okay.  But you were -- but you were a part of the 25 
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investigation and the decision making process? 1 

A Yes. 2 

Q Okay.  So as far as you, when you were thinking about what 3 

input that you would give into what action that you would take 4 

against these employees, part of what you relied on, or all of 5 

what you relied on was related to them sleeping during a 6 

certain portion of time on the night in question, correct? 7 

A Yes. 8 

Q Okay.  And for -- to establish that fact you relied on 9 

information provided to you by Ms. Gilman, correct? 10 

A Yes. 11 

Q And nobody else? 12 

A Yes. 13 

Q Okay.  And isn't it true that Ms. Gilman, as far as you 14 

know, to what conversations that you were privy to that only 15 

from the beginning of the first time that she saw an employee 16 

allegedly sleeping to the end, was at most a period of time of 17 

15 minutes? 18 

A I don't know the exact time if it was 15 or 20 or 30. 19 

Q So -- so what I understand from your previous testimony 20 

you never -- you didn't make an effort to determine the exact 21 

amount of time? 22 

A No, I didn't. 23 

Q But you did -- and you also never made any effort to 24 

determine if she was only at the facility for a portion of the 25 
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night or the entire night? 1 

A I’m trying to recall what I talked to her about, but I -- 2 

it was about -- I was more concentrated on interviewing and, 3 

you know, investigating on the nursing part, but the timeframe 4 

I didn't specifically ask her how long have you been here.  5 

Because I think Darron was talking to her more than me. 6 

Q Okay.  And I appreciate your volunteering, but I don't 7 

know if I should tell you, but please just answer my question, 8 

because, you know, that's how it works here.  You answer my 9 

question, I'm, not asking you what Mr. Treude -- Treude did.  10 

Okay?  I'm not -- I'm just asking you the question, please try 11 

to answer my question. 12 

A Okay.  With the timeframe I'm not sure how long has she 13 

been there. 14 

Q Okay.  So you never determined -- you never made a point 15 

to figure exactly how long she was there? 16 

MR. MIRRAFATI:  Objection.  Asked and answered. 17 

MR. SIEGEL:  Okay.  I'll withdraw it. 18 

Q BY MR. SIEGEL:  There were -- you were interviewing thee 19 

five, or six, or seven other employees who were -- who were 20 

working that night, correct? 21 

A The employees that are involved? 22 

Q The employees -- no, the employees -- you testified 23 

earlier that as part of your investigation you -- you spoke 24 

with other employees who were working on the night shift? 25 
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A That's after, because on that night it was the 1 

administrator who spoke to those employees involved. 2 

Q Right.  No, I'm not -- okay.  So I'm going to call the 3 

employees who were fired, the fired employees, okay?  So I'm 4 

not talking about conversations with the fired employees. 5 

A Oh. 6 

Q I'm asking; you said that you had conversation with other 7 

night shift employees as part of your investigation -- 8 

A Yes. 9 

Q -- correct?  And I think you also testified -- did you 10 

make any effort to determine -- well, let me -- strike that.  11 

Were any of these other employees that you interviewed 12 

employees who worked the same night as the night the fired 13 

employees worked and were allegedly sleeping? 14 

A A few, I think two of them.  Because I didn't really say, 15 

let me see who worked that night and ask around, but I asked 16 

the employees who worked the night shift at the time and also 17 

others that were not working at that time. 18 

Q So you think, if I understand you correctly, you think 19 

some of the people you talked worked that night? 20 

A Yes, it was a general -- 21 

Q Please answer my question one at a time. 22 

A Yes. 23 

Q But it didn't sound like you made a special effort to make 24 

-- to determine whether or not the employees you spoke with 25 
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worked that night; is that -- isn't true?  Was part of your 1 

questioning to determine whether or not they worked that night 2 

or -- or not? 3 

A No, my questioning was if they did -- if they did see any 4 

activity of sleeping, just a general question. 5 

Q Generally.  So you relied on one manager who allegedly saw 6 

these -- these employees sleeping, but you made no -- and that 7 

was one person.  And you understood that these employees could 8 

be fired for this offense, correct? 9 

A Yes. 10 

Q But you made no effort to see if there was any 11 

corroborating witnesses to their sleeping?   12 

MR. MIRRAFATI:  Objection.  That's not -- that's not what 13 

she testified to. 14 

MR. SIEGEL:  That sounds like it is. 15 

JUDGE TRACY:  Okay.  So I'm going to overrule the 16 

objection, but if you could just please ask the question again? 17 

MR. SIEGEL:  Okay. 18 

Q BY MR. SIEGEL:  So from what I -- do you understand, I'm 19 

not -- pleases don't think -- do you understand what 20 

corroborate means? 21 

A Yes, of course. 22 

Q Okay.  I figured you did.  So from my understanding, is 23 

you made -- you were relying on one manager who saw these four 24 

or five employees, who could be terminated, and my 25 
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understanding is during your investigation in speaking with 1 

other night shift employees you made no effort to determine if 2 

any of these other night shift employees had seen these 3 

particular workers sleeping on that night; isn't that true? 4 

A Yes, because my question was just general. 5 

Q I just -- I'm asking you a yes or no question. 6 

MR. MIRRAFATI:  She's asking the question.  It wasn't -- 7 

MR. SIEGEL:  As a yes or no question. 8 

MR. MIRRAFATI -- it wasn't couched as a yes or no answer. 9 

MR. SIEGEL:  If -- I'm saying did you make -- 10 

JUDGE TRACY:  So again, if there was an objection it's 11 

overruled.  Just please just answer the question.  So she's 12 

asking me what was the question; so ask the question again.  13 

And then you certainly will get a chance, if your attorney's 14 

feel appropriate to, on redirect, to expand upon your answer. 15 

THE WITNESS:  Okay. 16 

JUDGE TRACY:  Okay.  So, but Mr. Siegel, go ahead, she's 17 

asking what was the question again. 18 

Q BY MR. SIEGEL:  Okay.  The question is -- the preface to 19 

the question was that you understood that these employees are 20 

being fired for sleeping on a particular night in question, 21 

correct? 22 

A Yes. 23 

Q Or potentially were going to be fired for this, correct? 24 

A Yes. 25 
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Q And you understood, that was encapsulated in the last 1 

question, but you understood in your -- during your 2 

investigation that one potential outcome would be that they'd 3 

be fired, correct? 4 

A Yes. 5 

Q And you understood that the factual basis to establish 6 

they'd be sleeping was the statement of one particular manager, 7 

correct? 8 

A Yes. 9 

Q And you interviewed other night shift employees, correct? 10 

A Yes. 11 

Q But you made no effort to ask any of these night shift 12 

employees if they were working on that particular night, 13 

correct? 14 

A I asked the employees who were working on that night. 15 

Q Did you ask them if they were -- okay, so you did ask 16 

employees that were working on that night?  You made an effort 17 

to ask employees who -- 18 

A Yes. 19 

Q -- were working on that night?  So you knew you were 20 

asking employees who were working on that night when you spoke 21 

to them, correct? 22 

A Yes. 23 

Q But you made no effort to ask them if they saw these 24 

employees sleeping, the fired employees? 25 
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A My question was general, I did not ask them. 1 

Q That was not my -- please, listen to the Judge's 2 

instructions.  Did you ask any of these employees who you knew 3 

were working on that night whether they had seen these 4 

employees sleeping on that night? 5 

A I'm trying to recall what I asked.  I think my statement 6 

was have you seen anybody sleeping; that's what I asked. 7 

Q Okay.  But you didn't -- 8 

MR. MIRRAFATI:  Objection.  It's asked and answered again, 9 

she's answered the question. 10 

MR. SIEGEL:  Well, no. 11 

JUDGE TRACY:  So again, I'm going to overrule the 12 

objection again, it's cross examination, go ahead. 13 

Q BY MR. SIEGEL:  Did you specifically ask any of these 14 

employees whether they had seen any of the fired employees 15 

sleeping on that night in question? 16 

A I don't remember that. 17 

Q Okay.  That's a fair answer.  In doing your interviews did 18 

you ask -- now, I think it was established in questioning from 19 

my colleague here, that you had been working at the -- as of 20 

October 12, 2015, how long had you been working at the 21 

facility? 22 

A Three months. 23 

Q Three months.  So is it fair to say that you were still, 24 

you know, getting acquainted to the -- the operations of the 25 
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facility at that time?  You still -- 1 

A Yes. 2 

Q -- okay.  Did you ask any of these employees whether LVNs 3 

or CNAs take naps on their break? 4 

A You mean the three months I was there? 5 

Q No, well -- in your investigation you were -- you spoke to 6 

these five or eight employees, and I think I understood your 7 

testimony to mean, that you were at -- you were talking to them 8 

because you were trying to understand sleeping -- issues 9 

related to sleeping at work; isn't that correct? 10 

A Yes. 11 

Q Did you ask any of these employees whether or not CNAs or 12 

LVNs take naps during their ten minute break? 13 

A My question was did you see anybody sleeping.  14 

Q Again, you're not answering my question.  I'm sorry, I'm 15 

not trying to -- I'm really not trying to be argumentative, but 16 

you have to answer my question.  Did you ask any of these LVNs 17 

or CNAs -- well, first of all, what were the -- what were the 18 

titles of the employees that you spoke with, if you recall? 19 

A Both of them were CNAs. 20 

Q Okay.  Did you ask any of these -- do you recall the job 21 

titles of anybody else that you spoke with?  Do you?  22 

A I don't. 23 

Q Okay.  Do you recall any of these CN -- night shift CNAs 24 

or other employees that you spoke with whether or not night 25 
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shift CNAs or LVNs ever took naps on their break; did you ask 1 

that specific question? 2 

A No. 3 

Q Did you ask them if -- did you ask these employees if any 4 

CNAs or LVNs ever took naps on their 30 minute break? 5 

A No. 6 

Q Okay.  And you said you asked a general question of them 7 

about -- what was the question you did ask them?  I'm sorry. 8 

A Did you see anybody sleeping on the job. 9 

Q Sleeping in general? 10 

A Yeah, I mean -- 11 

Q Just in general? 12 

A -- sleeping on -- at work. 13 

Q At work.  So you understood you weren't, I'm not trying to 14 

put words in your mouth, but you question by asking that you 15 

weren't simply asking whether you saw anybody sleeping on duty 16 

versus on break or versus on lunch, you were just saying 17 

generally do you ever see employees sleeping while at work, 18 

correct? 19 

A On duty, yes. 20 

Q On duty.  So you were distinguished  -- distinguishing 21 

between on duty and break? 22 

A That was -- my goal was they should not sleep, they should 23 

be working.  So when I asked that question it's general. 24 

Q Right, but you -- did you communicate to them that you 25 
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were distinguishing between work time and break time? 1 

A No. 2 

Q You just asked generally do you see them -- any -- have 3 

you ever seen anybody sleeping at work?  I'm sorry, what was 4 

your question again, because I want to make it clear for the 5 

record. 6 

MR. MIRRAFATI:  Again, it's been answered several times. 7 

MR. SIEGEL:  No, it's -- 8 

JUDGE TRACY:  Again, I think part of it was that it was 9 

not heard clearly before.  So if you could again, just please 10 

say the question that you asked these employees? 11 

THE WITNESS:  Have you seen anybody sleeping on the job.  12 

Q BY MR. SIEGEL:  Okay.  And did they all give you the same 13 

-- you were expecting -- did they all give you the same 14 

response? 15 

A Yes. 16 

Q And what did they all say? 17 

A No. 18 

Q So you understood that to mean that these employees, 19 

because your understanding is important here, you understood 20 

that these employees were saying that no one had ever seen 21 

anybody sleeping while at work? 22 

A Yes. 23 

Q And did you have any knowledge -- well, what was your 24 

position again? 25 
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A I'm the director of nursing. 1 

Q Okay.  And did you understand that to mean that they 2 

hadn't seen anybody sleeping, whether it was while they were on 3 

break or not? 4 

A What I understood was when they are working. 5 

Q So you're not -- you were not including break then in your 6 

question?  You didn't express it, but what was you trying -- 7 

but what were you -- how did you understand it?  Your 8 

understanding is important because you in part made the 9 

decision to terminate; did you understand that you were asking 10 

only about on duty, or did you understand that you were asking 11 

about breaks too? 12 

A Well, on break time they should be clocking out so they 13 

should not be at the nurse's station. 14 

Q So at ten minute break you're supposed to clock out? 15 

A No, the meal time is what I'm saying. 16 

Q Okay.   17 

A Meal time. 18 

Q Okay.  So that's not clear because -- anyway.  But you 19 

understood for your ten minute break -- how many ten minute 20 

breaks are you supposed to get per night? 21 

A Twice.  22 

Q Okay.  And you understood that for neither of those ten 23 

minute breaks you're required to clock out, correct? 24 

A Yes. 25 
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Q Okay.  Let me get back to my question then.  Did you 1 

understand the answer of these employees to mean they were only 2 

saying that they never seen anybody sleeping period, or they 3 

had never seen anybody sleeping when they were not on break? 4 

A When they were not on break. 5 

Q Okay.  But you didn't ask if they had ever seen anybody 6 

sleeping while on break? 7 

MR. MIRRAFATI:  Objection.  Asked and answered again.  8 

It's the same -- same questions over and over again. 9 

JUDGE TRACY:  So, Mr. Siegel, are you almost done? 10 

MR. SIEGEL:  Yes. 11 

JUDGE TRACY:  Okay.   12 

Q BY MR. SIEGEL:  Did you -- okay.  Did you -- this one 13 

follow -- I don't think I asked this, but I apologize if I 14 

have.  You never -- but you never asked them if they've ever 15 

seen employees sleeping on breaks? 16 

A No. 17 

Q What is your understanding of -- at the time, not 18 

currently, but at the time what was your understanding about 19 

whether or not employees can sleep during their breaks? 20 

A Break time is their time. 21 

Q So they're allowed to sleep then?  22 

A The 30 minutes is their time, they clock out, they should 23 

not be at the nurse's station, they go to the break room that's 24 

what the break room is for, or they go somewhere else not at 25 
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the work station.  When you are on your 30 minute break or your 1 

ten minutes break you have to leave the station. 2 

Q Okay.  I -- I respect that, but -- irrespective of where 3 

you were doing it, are you saying that at the time you 4 

understood the rules to be that you could sleep on your break 5 

if that's how you chose to spend your time? 6 

A Yes, because you're clocked out. 7 

Q Okay.  What about the ten minute break? 8 

A You are not clocked out, you could go leave the nursing 9 

station, it's like you walk around to relieve yourself to do 10 

things like that, but you just go off the station and come back 11 

after ten minutes. 12 

Q Okay.  But that ten minutes belongs to these workers, 13 

right?  Under California law isn't it true that these ten 14 

minutes belongs to the worker. 15 

MR. MIRRAFATI:  Objection.  How does she know about the 16 

law, she's -- 17 

MR. SIEGEL:  I'll withdraw that portion of the question. 18 

Q BY MR. SIEGEL:  Do you -- is there any limitation on what 19 

the workers can do, again, putting aside where, what they can 20 

do on their ten minute break? 21 

A They could leave the nursing station and then go to the 22 

restroom, you know, it's a ten minute break they should not be 23 

at the station during their break time. 24 

Q Okay.  But again, you're getting back to the location and 25 
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this is taking longer because you're not answering my question.  1 

I'm sorry.  In terms of what they were doing, irrespective of 2 

where they were doing it, and not caring about where they were 3 

doing it; was there a limitation on what they could do during 4 

the break? 5 

A The ten minutes break? 6 

Q Yeah. 7 

A But the area is important because they cannot have it in 8 

the nursing station, they have to leave the nurses' station 9 

because that's their time.  The problem if they are at the 10 

nurses' station when somebody needs help and they call them -- 11 

they call the staff, then they will be forced to do something 12 

for the resident.  So the ten minutes is for them to leave the 13 

nursing station is important the location.  The limitation is 14 

that they have to come back after ten minutes. 15 

Q I understand.  So maybe -- maybe I can make it easier for 16 

you because I -- I understand you have problems with this 17 

question.  Let's say they went to the break room, if they were 18 

in the break room would they be allowed to sleep for the ten 19 

minutes? 20 

A Yes. 21 

Q Okay.  If they left -- if they went -- if they were in the 22 

parking lot could they sleep for ten minutes? 23 

A They have to be in the building. 24 

Q Okay.  Sorry.  But you're saying that it wasn't -- it's 25 
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not actually -- sleeping is permitted during your ten minute 1 

break as long as you're doing it in the right location, 2 

correct? 3 

A Of the -- yes. 4 

Q Okay.  You've testified that you were involved in the 5 

investigation about the discipline; who -- who -- did you -- 6 

did you communicate at all with Carina Hunt during your 7 

investigation? 8 

A Carina? 9 

Q You understand that during -- this investigation took 10 

place during a Union election campaign, correct? 11 

A Yes. 12 

Q And you understood that the facility had hired some 13 

outside consultants to provide education to the workers? 14 

A Yes. 15 

Q Did you -- my understanding, I would offer. I think they 16 

would stipulate, the woman who led the education campaign was 17 

named Carina Hunt? 18 

MR. MIRRAFATI:  I'm -- I'm going to object.  It's beyond 19 

the scope of the direct. 20 

MR. SIEGEL:  She -- he opened the door asking about the -- 21 

efficiency of investigation, I'm following up about the 22 

investigation. 23 

MR. MIRRAFATI:  You're asking about the consultant, not 24 

the investigation. 25 
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JUDGE TRACY:  I'm going to overrule the objection.  the 1 

first question was with the investigation. 2 

MR. SIEGEL:  Purely for background I asked those 3 

questions. 4 

Q BY MR. SIEGEL:  There were these outside consultants that 5 

were hired to provide education to the workers, correct? 6 

A Yes. 7 

Q And you -- do you understood that there was a woman who 8 

was kind of leading the effort?  Do you -- do you know if there 9 

was an individual who was kind of the leader of the 10 

consultants? 11 

A Yes. 12 

Q Okay.  You don't know that woman's name so I'm going to 13 

ask you about it.  Did you -- did you have any communications 14 

or were you a part of any communications she was involved in 15 

related to this investigation? 16 

A No. 17 

Q So you never emailed with her? 18 

A No. 19 

Q Spoke with her? 20 

A No. 21 

Q Or have any emails with her?  What about anybody else who 22 

was part of these outside consultants? 23 

A Nobody. 24 

Q Okay.  During the time of the investigation were you 25 
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yourself, while you were doing this investigation of this -- of 1 

these -- terminating these employees, did you understand that 2 

at least some of these employees were leaders of the election 3 

campaign for the Union? 4 

A No. 5 

Q So one of the -- one of the woman -- one woman who was 6 

ended up being fired was named Angel Lea Sabelino; is that 7 

correct? 8 

A Yes. 9 

Q Okay.  And did she -- where were you in the chain of 10 

command, related to her; did she report eventually up to you? 11 

A Yes. 12 

Q Okay.  So you know -- you knew who Ms. Sabelino was, I 13 

mean, you know -- you knew of this employee, correct? 14 

A Yes. 15 

Q And at the time of the investigation you had no idea that 16 

she was one of the leaders of the Union campaign? 17 

A I had no idea. 18 

Q No idea, okay.  Did you have any understanding as to 19 

whether or not she was a supporter of the Union? 20 

A I have no idea who was a supporter or not in my facility.  21 

I was giving -- I'm new so I was always asking about the 22 

residents, I have no idea about who's leader and who's not.  I 23 

have no idea. 24 

Q Right.  I'm just saying -- okay, I understand you were -- 25 
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but my second question was did you have any understanding of 1 

whether or not she was a -- 2 

MR. MIRRAFATI:  Objection.  Now we're going again beyond 3 

the scope of the direct. 4 

MR. SIEGEL:  I said during the -- I mean, this all colors 5 

the investigation. 6 

MR. MIRRAFATI:  She wasn't a decision maker, she just met 7 

with these employees as part of an investigation. 8 

MR. SIEGEL:  Yeah, that's not what she testified to.  She 9 

testified to that she was part of the decision making process, 10 

she just didn't have the ultimate approval.  I mean, she didn't 11 

make the -- she was an ultimate decision maker. 12 

JUDGE TRACY:  So I'm going to again overrule the 13 

objection, but let's keep this a little bit short. 14 

MR. SIEGEL:  Okay.   15 

Q BY MR. SIEGEL:  During the investigation were you involved 16 

with discussions with Ms. Sabelino?  Were you there when there 17 

were any discussions with Ms. Sabelino? 18 

MR. MIRRAFATI:  When?  Objection.  Vague. 19 

MR. SIEGEL:  During the investigation. 20 

MR. MIRRAFATI:  Vague as to time. 21 

JUDGE TRACY:  So again -- 22 

MR. SIEGEL:  Okay, sorry. 23 

JUDGE TRACY:  -- overrule the objection.  The -- there is 24 

the investigation.  So, if you'd just ask the question again 25 
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please? 1 

MR. SIEGEL:  Okay. 2 

JUDGE TRACY:  try to specify as much as you can -- 3 

MR. SIEGEL:  Okay. 4 

JUDGE TRACY:  -- with the time period. 5 

Q BY MR. SIEGEL:  Part of this -- yeah.  So there was, from 6 

what I'm understanding, there was the night they allegedly 7 

sleeping on duty and then it was only, like, five days later 8 

they were -- less than a week later they were -- they were 9 

fired; is that right? 10 

A Yes. 11 

Q Do during that -- the time in between I'm going to call 12 

the investigation period, okay.  During that time, I think you 13 

already testified that you, perhaps, met with Ms. Sabelino and 14 

interviewed her, correct? 15 

A Yes. 16 

Q Did you meet with her any other time during that 17 

investigation period? 18 

A No. 19 

Q Okay.  Do you recall that Ms. Sabelino when she came in to 20 

be interviewed, was wearing and NUHW lanyard with full of NUHW 21 

buttons?  22 

A I think so, I'm not sure. 23 

Q Okay.  But you -- your testimony is still that you had no 24 

idea if she was a supporter of the Union during the 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

452 

investigation? 1 

A Yes. 2 

Q Okay.  Same -- same for Ms. Arlene Waters-Brown; do you 3 

know -- you know that that's one of the workers who was fired, 4 

correct? 5 

A Yes. 6 

Q Did you have any idea if she was a leader of the Union 7 

campaign when you were investigating her? 8 

A No. 9 

Q Did you have any idea if she was supporting NUHW or not? 10 

A No. 11 

Q Okay.  Now, you were there for her interview too? 12 

A Yes. 13 

Q Was she wearing an NUHW lanyard and button during her 14 

interview? 15 

A No, I mean, I don't recall.  I only recall she brought her 16 

daughter, that's all I recall.   17 

Q Okay.  And Miss -- Mr. Rolando Bernales, do you have any 18 

idea whether or not he was a supporter of the Union or not? 19 

A No. 20 

Q And I think you were -- for Mr. Bernales, you were there 21 

for an initial conversation with him with Mr. Treude; is that 22 

not right? 23 

A Yeah, that -- 24 

Q The -- the morning of the -- the morning of the incident? 25 
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A Yes. 1 

Q Okay.  During that time do you recall if he was wearing 2 

NUHW lanyard and button? 3 

A I can't really recall what they were wearing, I mean. 4 

Q Okay.  Were you aware during this time that there were 5 

some employees that were wearing NUHW paraphernalia -- 6 

A Yes. 7 

Q -- in support of the Union? 8 

A Yes. 9 

Q But you made no effort to kind of determine who was 10 

supporting the Union or not, nothing? 11 

A No 12 

Q You were just -- you were just completely neutral? 13 

A Yes. 14 

Q And same question for Narvius Metellus, you had no idea if 15 

he supported the Union or not? 16 

A No. 17 

Q Did you ever pay any attention to whether or not he wore 18 

NUHW lanyard or button? 19 

A No. 20 

Q Okay.  Are you -- are you aware -- this is my last area.  21 

Are you aware that -- now, your car was vandalized at this 22 

time; is that correct? 23 

A Yes. 24 

Q You window was broken? 25 
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A Yes. 1 

MR. MIRRAFATI:  Objection.  Beyond the scope of direct 2 

again.  3 

MR. MIRRAFATI:  I’m getting there. 4 

JUDGE TRACY:  So that is true here, so I sustain the 5 

objection.  But if you -- what is the offer of proof that's 6 

it's related back to the direct? 7 

MR. SIEGEL:  The offer of proof is that the fact that her 8 

window was smashed was used as part of a -- was used as part of 9 

the campaign flyer for the Employer. 10 

MR. MIRRAFATI:  It has nothing to do with the 11 

investigation. 12 

MR. SIEGEL:  I mean, it -- she said she had no idea she 13 

wasn't part of the -- this -- she was neutral at the election, 14 

but yet they were -- they -- the fact that her particular -- 15 

her name is on this flyer that was being used as a campaign 16 

flyer related to the election.  That's what I'm introducing it 17 

for.  I admit, you know, it's -- that's what I would like to 18 

use it for, but I'm not going to -- 19 

MR. MIRRAFATI:  I think it's irrelevant, it doesn't show 20 

whether she had any proclivities towards the Union or against 21 

the Union -- whether her car got vandalized.  And it doesn't 22 

show if -- it doesn't clearly show if she was bias in her 23 

investigation, it has nothing to do with the investigation.  24 

Her investigation was simply to talk to the employees to see if 25 
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there was a witness, she was not the decision maker at the end 1 

of the day.   2 

MR. SIEGEL:  That's true, but she was part of the 3 

investigating.  And this Employer, which has claimed that it 4 

was neutral during this Union campaign, and she's claiming that 5 

she had no position either, but her -- something that happened 6 

to her personally is being used as part of the campaign. 7 

JUDGE TRACY:  So at this point I'm going to sustain the 8 

objection. 9 

MR. SIEGEL:  Okay. 10 

JUDGE TRACY:  Okay?  Because it's not related back.  If 11 

you want to find some other witness to bring it in through that 12 

and find its relevance related to this case, fine.  But at this 13 

point I agree. 14 

MR. SIEGEL:  Okay.  I understand.  I have no further 15 

questions. 16 

MR. MIRRAFATI:  Just a couple. 17 

REDIRECT EXAMINATION 18 

Q BY MR. MIRRAFATI:  During your interview with the other 19 

witnesses in the facility to see if there was any other -- 20 

anybody else sleeping; did you just ask one question? 21 

A Yes. 22 

Q Okay.  And it was just the one question that is "Have you 23 

seen anybody sleeping on duty?" 24 

A Yes. 25 
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Q Okay.  Have you seen these lanyards that counsel just 1 

asked you about, in the past? 2 

A Yes. 3 

Q And do you know if there's lots of people in the facility 4 

that wear those lanyards? 5 

A Yes. 6 

Q Do you know if there's a certain percentage; can you 7 

estimate a percentage of people that wear them? 8 

MR. SIEGEL:  Vague and ambiguous as to time.  I ask to 9 

clarify? 10 

 MR. MIRRAFATI:  Any -- anytime throughout the campaign. 11 

MR. SIEGEL:  Okay. 12 

 MR. MIRRAFATI:  -- did you see employees wearing lanyards? 13 

JUDGE TRACY:  So again, if you could just set the 14 

timeframe up for the -- for the question. 15 

Q BY MR. MIRRAFATI:  Sure.  Anytime throughout the campaign 16 

starting in between September and October, what percentage of 17 

the employees would you say wore the lanyards? 18 

A I think 30 percent, I mean, I saw about 30 percent. 19 

Q Okay.  And how many people work in the facility? 20 

A Almost -- all in all? 21 

Q All in all. 22 

A Total of maybe 200. 23 

MR. SIEGEL:  I have an objection.  This is irrelevant and 24 

overbroad because only a certain percentage of these employees 25 
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are in the bargaining unit.  So that's -- to the extent that 1 

there were other employees who were not in the bargaining unit, 2 

that's irrelevant to whether or not they wore a lanyard or not, 3 

or the percentage of those people. 4 

MR. MIRRAFATI:  I’m just asking how many people are in the 5 

facility overall. 6 

MS. NOVOA:  I think perhaps -- 7 

MR. MIRRAFATI:  It's not irrelevant.   8 

MR. SIEGEL:  That's -- that's irrelevant. 9 

MS. NOVOA:  -- perhaps -- 10 

MR. SIEGEL:  That's the objection. 11 

MS. NOVOA:  -- a more salient question is how many people 12 

are there in the bargaining unit, because those would be the 13 

people, arguably, who would wear button like lanyards or not. 14 

MR. MIRRAFATI:  She said that 30 percent of the people she 15 

saw around the facility had the buttons, that doesn't mean 30 16 

percent of the bargaining unit, just 30 percent of the 17 

workforce. 18 

JUDGE TRACY:  So, you know, I'm going to just overrule the 19 

objection.  I mean, I know that the number she's giving is for 20 

everybody, because I don't even know if this witness is going 21 

to know who's in the bargaining unit, okay, so. 22 

Q BY MR. MIRRAFATI:  And how many people generally are in 23 

the facility? 24 

A Daily, about 75 nurses. 25 
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Q But how many people total? 1 

A One-hundred, about 100. 2 

Q Per day or overall? 3 

A Per day, the whole -- all the -- all the departments 4 

almost a 100. 5 

Q Okay.  I have nothing further. 6 

JUDGE TRACY:  Ms. Novoa? 7 

MS. NOVOA:  No -- no recross, Your Honor. 8 

JUDGE TRACY:  Mr. Siegel? 9 

MR. SIEGEL:  No, Your Honor, no further questions. 10 

JUDGE TRACY:  All right.  Thank you very much.  Please 11 

don't discuss your testimony until after the close of this 12 

hearing. 13 

THE WITNESS:  Okay. 14 

JUDGE TRACY:  Okay, thank you. 15 

THE WITNESS:  You're welcome. 16 

JUDGE TRACY:  Okay.  Let's go off the record.  You can 17 

leave. 18 

THE WITNESS:  Oh. 19 

JUDGE TRACY:  Yeah, yeah. 20 

THE WITNESS:  Okay.  I didn't want to leave before. 21 

JUDGE TRACY:  No, no, we're just now -- 22 

(Off the record at 1:06 p.m.)  23 

JUDGE TRACY:  Go ahead and raise your right hand please. 24 

THE WITNESS:  Yes. 25 
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Whereupon, 1 

GAY ROCHA 2 

having been duly sworn, was called as a witness herein and was 3 

examined and testified as follows: 4 

JUDGE TRACY:  Okay.  Have a seat, state your name and 5 

business title for the record.  6 

THE WITNESS:  Gay Rocha, director of staff development. 7 

JUDGE TRACY:  Okay.  Mr. Mirrafati, go ahead please.  8 

DIRECT EXAMINATION 9 

Q BY MR. MIRRAFATI:  Hi, Ms. Rocha.  How long -- how long 10 

have you been working at Novato? 11 

A Twenty two years. 12 

Q Okay.  And how long have you been in the position that you 13 

are currently in? 14 

A Around 18 years. 15 

Q Okay.  And what are your duties as director of staff 16 

development? 17 

A I'm in charge for orientation, training, I am also the 18 

workers coordinator.  I'm in charge in making sure that 19 

license, certificates are all up to date. 20 

Q Okay.  You can be comfortable.   21 

JUDGE TRACY:  You don't need to -- 22 

MR. MIRRAFATI:  Yeah, you don't need -- 23 

JUDGE TRACY:  -- you don't need to lean into it, it will 24 

pick up your voice. 25 
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THE WITNESS:  Okay.  All right. 1 

JUDGE TRACY:  Okay.  Just speak up, it doesn't amplify 2 

your voice, so you just need to speak so everybody in the room 3 

can hear you. 4 

THE WITNESS:  Okay. 5 

Q BY MR. MIRRAFATI:  Thank you.  Did you have any 6 

involvement in the campaign that the Union filed for 7 

representation? 8 

A My involvement is to guide the staff to attend the 9 

training that we provide to our staff. 10 

Q Okay.  Did anybody train you on what you cannot -- what 11 

you can and cannot say to staff -- 12 

A Yes. 13 

Q -- regarding the campaign? 14 

A Yes. 15 

Q Okay.  And what do you recall about that training? 16 

MS. NOVOA:  Objection.  Lacks foundation. 17 

JUDGE TRACY:  Can you explain a little bit? 18 

MS. NOVOA:  Sure.  He just asked if anybody had trained 19 

and just went straight into what he recalled from the -- what 20 

she recalled from the training, but no additional information 21 

as to when, where, who did the training. 22 

MR. MIRRAFATI:  Well, I'm asking her what she recalls of 23 

the training, so.  What she -- she can explain what she   24 

recalls -- 25 
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JUDGE TRACY:  Right. 1 

MR. MIRRAFATI:  -- of the training. 2 

JUDGE TRACY:  So, but before -- so I'll sustain the 3 

objection.  So basically leading up to -- get -- get us to 4 

where the training is and the meeting. 5 

MR. MIRRAFATI:  Right, but I'm trying to make open ended 6 

questions so she can explain her prospective of what she 7 

recalls, but sure. 8 

Q BY MR. MIRRAFATI:  Did -- did anybody provide you with 9 

training? 10 

A Someone provided us a training. 11 

Q Okay.  And who was that person? 12 

A Carina. 13 

Q Okay.  And do you recall when, approximately, when that 14 

was? 15 

A Around September. 16 

Q Okay.  And do you recall what you were told during that 17 

training? 18 

A I remember some. 19 

Q Okay.  Do you recall what -- if she told you what she 20 

cannot say to employees? 21 

A Yes. 22 

Q Okay.  And do you recall what that was? 23 

A We cannot threaten, interrogate, promise and spy. 24 

Q Okay.  Did you generally know what that meant for the most 25 
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part? 1 

A Yes. 2 

Q Okay.  Now, during this hearing, you weren't present for 3 

the testimony, but an individual named Narvius Metellus 4 

testified that he spoke to you -- 5 

MS. NOVOA:  Objection.  Leading. 6 

MR. SIEGEL:  Objection.  To the frame -- to the framing of 7 

the question too.  He can ask her about certain facts, but he 8 

can't -- he can't say what other people said during the 9 

hearing. 10 

JUDGE TRACY:  So the objection is sustained. 11 

Q BY MR. MIRRAFATI:  Do you recall any conversation with 12 

Narvius Metellus in the timeframe of September or October 2015? 13 

A I do not remember having an encounter with Narvius during 14 

the campaign period. 15 

Q Okay.  Was ever any time in which you saw him near a 16 

vending machine during that timeframe of September, October 17 

2015? 18 

A No, because during the campaign period when I asked to 19 

come in early, like, after the night shift, I immediately go 20 

straight to Station 2.  And I'm in charge for Station 2, so I 21 

stay there to watch the unit so that the nurse or the CNA can 22 

be in the meeting. 23 

Q Okay.  Did you ever ask Narvius Metellus if -- who he 24 

intended to vote for in the -- in the election?  25 
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A As what I've said, I do not remember having an encounter 1 

with him.  Because when I come in, in the early morning, I go 2 

straight in to Station 2 and he's not in Station 2. 3 

Q Okay.  Have you ever asked anybody in -- in the -- during 4 

the campaign who they intended to vote for? 5 

A No. 6 

Q Now, you mentioned that you -- you would come in early at 7 

some -- sometimes during that campaign period; is that correct? 8 

A Yes. 9 

Q And why were you coming in early? 10 

A Because I was asked to schedule the staff to attend the 11 

training.  And when the staff would attend the training someone 12 

would be monitoring the unit while the staff will be in the 13 

meeting. 14 

Q What training were you -- were you scheduling? 15 

A The training that the -- that the facility offers the 16 

staff about the Union. 17 

Q Okay.  And how did you schedule who attended these 18 

meetings? 19 

A You look at the -- who's scheduled for the whole day and 20 

then we taper who will attend that day.  And then if thus 21 

person cannot attend this day then we schedule them the 22 

following day. 23 

Q Okay.  Did you have a method by which you would schedule 24 

individual to allow for -- proper coverage of patients? 25 
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A Yes. 1 

Q How did you do that? 2 

A Like, at night time when I came in, in a station we 3 

normally have two or three CNAs and one licensed nurse.  So I 4 

have -- before I let the nurse attend the meeting so I have to 5 

be there, and then I only assign one or two CNAs, so I'm always 6 

with a CNA when I stay in the unit. 7 

Q Have you ever allowed everyone in a station to go to one 8 

of these sessions at the same time? 9 

A No. 10 

Q Does Novato have an employee handbook? 11 

A Yes. 12 

Q Okay.  And do you go over -- do you -- do you review that 13 

handbook with individuals when they are hired? 14 

A Yes. 15 

Q Okay.  And in that handbook does it have policies related 16 

to sleeping on the job? 17 

A Yes.             18 

Q Okay.  And do you, as part of their orientation, do you go 19 

over those policies with employees? 20 

A Yes. 21 

Q Okay.  And do you -- do you specifically reference the 22 

policy against sleeping? 23 

A Yes. 24 

MR. SIEGEL:  I would -- I would just object that you have 25 
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this -- the document speaks for itself and he hasn't introduced 1 

the actual where it is in the document so that she can say what 2 

she's referring to.  He's asking her if a particular document 3 

says something, which the document speaks for itself.  And then 4 

he's saying did you talk about this document, which he hasn't 5 

even referred to.  So I would ask that he not refer to a 6 

document unless he's introduced a document and pointing to 7 

where in the document it says that. 8 

MR. MIRRAFATI:  That's not -- I'm supposed to go along 9 

with what you want me to do, I can -- I can ask questions as I 10 

-- as I prefer, I don't have to bring out the document if I 11 

don't want to. 12 

MR. SIEGEL:  You can't ask -- well, I'm sorry, my -- you 13 

can't ask a question about a document that speaks for itself.  14 

Objection.  Document speaks for itself. 15 

JUDGE TRACY:  Okay.  I'm going to overrule the objection.  16 

And go ahead with the questioning. 17 

MR. MIRRAFATI:  Okay. 18 

Q BY MR. MIRRAFATI:  Do you review Novato's policy against 19 

sleeping on the job with employees during orientation? 20 

A Yes, it's under standards of conduct. 21 

Q Okay.  And do you specifically address -- 22 

A I specifically -- 23 

Q -- that policy in the standards of conduct? 24 

A -- yes, I specifically address and I give an example every 25 
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time I go to a procedure or practices that we have at our 1 

facility. 2 

Q Okay.  Do you go over all the various standards of 3 

conduct? 4 

A Yes. 5 

Q Okay.  And what are some examples that you provide with 6 

respect to sleeping? 7 

MR. SIEGEL:  I would say objection, overbroad.  I mean, is 8 

she testifying to her general standard of what she did or what 9 

she's done in a particular instance?  And it's also overbroad 10 

as to time period, because it only was relevant before the 11 

employees were fired.  So overbroad and irrelevant to a general 12 

practice. 13 

JUDGE TRACY:  Okay.  So if you could please -- 14 

MR. MIRRAFATI:  I'll lay the foundation. 15 

JUDGE TRACY:  -- lay the foundation.  Because again, you 16 

know, I would also say that at this point the record it's a 17 

little bit unclear about the time period and what she's 18 

referring to.  It's just kind of -- 19 

MR. MIRRAFATI:  Sure. 20 

JUDGE TRACY:  -- I'm not sure of the context of it all. 21 

Q BY MR. MIRRAFATI:  Have your -- ever since you've been a  22 

-- in your position; have you used the same -- well, what are 23 

your standard procedures for orientation? 24 

A I have a check list. 25 
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Q Okay.  And has that check list changed in any way over the 1 

past five years? 2 

A No.  3 

Q Okay.  And do you recall, if you -- if you do, providing 4 

orientation to the individuals that were terminated in this 5 

case? 6 

A All employees of our facility go through under me during 7 

orientation.  Because they can -- 8 

MS. NOVOA:  Objection.  Unresponsive. 9 

MR. SIEGEL:  Same. 10 

MR. MIRRAFATI:  Okay. 11 

JUDGE TRACY:  So -- 12 

MR. MIRRAFATI:  So -- 13 

JUDGE TRACY:  -- well, Ms. Rocha? 14 

THE WITNESS:  Yes. 15 

JUDGE TRACY:  If you could just answer the question 16 

specifically asked of you. 17 

THE WITNESS:  Yes, those employees who were terminated, 18 

they attended orientation with me.   19 

Q BY MR. MIRRAFATI:  And as part of your standard 20 

orientation practice for the past five years, let's say, I'm 21 

just giving you a timeframe, have you -- do you go over the 22 

standards of conduct in the employee handbook? 23 

A Yes. 24 

Q Okay.  And is one of their standards of conduct the -- the 25 
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policy that says employees should not sleep on the job? 1 

A Yes. 2 

Q Okay.  And what are some examples you provide to employees 3 

when -- when talking about that policy? 4 

A They cannot sleep at the nurses' station, they cannot 5 

sleep in an empty bed of a resident, they cannot sleep in a 6 

resident room, in a work area. 7 

Q Okay.  And as part of your orientation do you also go over 8 

Novato's meal and rest break policy?  9 

A Yes. 10 

Q Okay.  And how do you go over that policy? 11 

A First I read the whole form and then I explain it to them 12 

that we have to take our meal break for 30 minutes, not 28 13 

minutes, not 29 minutes, it should be full 30 minutes.  And it 14 

should not be taken in the work area, they can go anywhere they 15 

want, like, in the break room or the restaurant.  Because we 16 

don't get paid for 30 minute meal break and they're not allowed 17 

to take their meal break in the work area.  And no one should 18 

be interrupting them when they are taking their meal break. 19 

Q Okay.  And why is it important that they not take their 20 

meal break during -- in a work area? 21 

A Because we don’t get paid in the beginning and they 22 

shouldn't be interrupted and all of us are entitled for a meal 23 

break. 24 

Q Okay.  What about rest breaks, is there a policy on rest 25 
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breaks? 1 

A Yes. 2 

Q Okay.  And what is that policy? 3 

A We're entitled for a ten minute rest break for the first 4 

four hour of time and then if you work eight hours you work get 5 

another second ten minute on last four hour of your time.  And 6 

if you miss your ten minute break then that's your own 7 

discretion if you did not go take your ten minute break.  But 8 

when you take your ten minute break you have to make sure you 9 

notify your charge nurse supervisor so that they will not look 10 

for you when you take your ten minute break. 11 

Q Okay.  With respect to meal breaks is there a certain 12 

schedule that's provided to employees for the meal break? 13 

A Yes, the licensed nurse will schedule the break of the 14 

CNAs. 15 

Q Okay.  What about the scheduling of ten minute breaks; how 16 

is that done? 17 

A It should be taken for the first four hour of time, but 18 

it's not written in the assignment book, but they have to 19 

notify their charge nurse or supervisor when they take their 20 

ten break when they leave.  So that when the resident will look 21 

for them or they need their assistance then the nurse knows 22 

that they're out for their ten minute break. 23 

Q Okay.  Is it acceptable to have -- so let's talk about 24 

during the night shift, do you -- have you oriented people for 25 
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working in the night shift? 1 

A Yes. 2 

Q Okay.  And over the past few years what is your 3 

understanding of the policy for the number of people that can 4 

go on a meal break at the same time during the night shift? 5 

A They cannot leave the unit, they cannot take their meal 6 

break at the same time. 7 

Q Okay.  And so can you explain, so if there is four people 8 

in a station working, how many people can go on a meal break at 9 

the same time in that station? 10 

A One or two. 11 

Q Sorry, can you clarify that? 12 

A One or two can go at the same time if there's four. 13 

Q Okay.  If there's four.  For a meal break? 14 

A For a meal break. 15 

Q And that's for night time? 16 

A Yes. 17 

Q Okay.  Is it ever acceptable that all of them -- all the 18 

employees in a station go on a meal break at the same time? 19 

A No. 20 

Q And why not? 21 

A We have to think for the safety of our residents, so we 22 

have to make sure that we have the coverage on the floor that 23 

when a resident needs help someone should be able to answer or 24 

attend to the resident. 25 
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Q Okay.  And what about rest breaks; is it ever acceptable 1 

for all the employees in a station to go on a rest break at the 2 

same time? 3 

A No. 4 

Q Okay.  And what is the practice allowed for rest breaks; 5 

how many people can go on a break at the same time in a 6 

station? 7 

A Same thing, we have to make sure that someone stays on the 8 

floor.  So if we have four or five CNAs then two can go at the 9 

same time, but three will stay.  If we have four, one or two 10 

can go and two will stay, plus your nurse. 11 

Q Okay.  And who is it up to, to determine if it's one or 12 

two people going at the same time? 13 

A The licensed nurse. 14 

Q Okay.   15 

A Are you talking for a day shift or a night shift? 16 

Q Night shift please, so I'm -- so that's what I was trying 17 

to refer to.  What is the policy for night shift? 18 

A For a night shift, one at a time. 19 

Q Okay.  So what were you just mentioning earlier? 20 

A For a.m. and p.m. 21 

Q I see.  Okay.  So let's talk about that.  So during the 22 

a.m. and p.m. shift, what is the practice for the number of 23 

people that are allowed to go on a rest break at the same time? 24 

A Two or three, depending on the number of staff we have, 25 
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because sometimes we have six, sometimes we have five. 1 

Q Okay.  I see, okay.  And what about the NOC shift, the 2 

late -- the evening shift that starts at 11:00 p.m. and goes 3 

into 6:00 a.m.? 4 

A Because we don't have enough staff at night, so we have to 5 

assign them one at a time. 6 

Q Okay.  And that's for meal breaks? 7 

A Meal breaks. 8 

Q And what about for rest breaks? 9 

A Rest breaks, the same. 10 

Q Okay.  So you can't have more than one person go on a rest 11 

break at the same time at night -- during the NOC shift? 12 

A Yes. 13 

Q Okay.  What about the meal break? 14 

A Same thing. 15 

Q Same thing, okay.  I have nothing further. 16 

JUDGE TRACY:  Ms. Novoa. 17 

MS. NOVOA:  Do you mind if we go off the record for a 18 

second? 19 

JUDGE TRACY:  Okay.  Let's -- 20 

MS. NOVOA:  Just to take a second. 21 

JUDGE TRACY:  -- let's go off the record. 22 

(Off the record at 2:10 p.m.) 23 

CROSS-EXAMINATION 24 

Q BY MS. NOVOA:  Good afternoon, Miss --  25 
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JUDGE TRACY:  Are you -- okay.  Yes, go ahead. 1 

Q BY MS. NOVOA:  Good afternoon, Ms. Rocha. 2 

A Good afternoon. 3 

Q My name is Marta Novoa; I'm the attorney with the National 4 

Labor Relations Board.  I just wanted to ask you a couple 5 

questions.  So you referenced the standards of conduct in the 6 

employee handbook, right?  7 

A Yes. 8 

Q Okay.  And you reference that employees can't sleep in the 9 

nursing station, in empty rooms or resident work areas, right?  10 

A Yes. 11 

Q Where is that policy written? 12 

A It's not on the policy; it's just stated on their handbook 13 

that sleeping is --  14 

Q Right.  But where is the policy about those specific 15 

places written? 16 

A In the other form.  We have this acknowledge -- 17 

acknowledgement form, meal break.  That we have to take our 18 

meal break in the break room, but not in the work area.  It's 19 

not in the handbook; it's on a separate form.  Specific for our 20 

company.  It's --  21 

Q I'm going to refer you --  22 

A -- meal and break acknowledgement. 23 

Q -- to Exhibit 3(a). 24 

A Can I get my eye glasses? 25 
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Q Yes.  So these are the meal break acknowledgement forms. 1 

A Uh-huh. 2 

Q Can you show me where, on those pages? 3 

A There's one more form that's -- it's an acknowledgment 4 

form for meal break and rest break.  And this is not the one 5 

that says we cannot take our meal break out on the work area. 6 

Q So if someone takes a meal break in the work area, what do 7 

you do? 8 

A We have to call for their attention. 9 

Q Okay. 10 

A Because it's against our policy. 11 

Q So you issue discipline? 12 

A Say it again. 13 

Q Do you issue discipline to them? 14 

A I am not entitled to discipline staff, I am an educator, 15 

so my main job is to educate if someone --  16 

Q But so would you recommend discipline for someone if they 17 

had taken a break outside of the break room? 18 

A Outside -- if --  19 

Q If they were taking a break not in the break room, is that 20 

a disciplinable offense? 21 

A If it's in the work area, yes. 22 

Q So you have a practice -- the facility has a practice of 23 

disciplining people for taking breaks outside of the work area? 24 

A We have a practice of disciplining staff if they will take 25 
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their meal break around the work area.  But outside work area, 1 

like break room, parking lot, in their car?  No, if they're on 2 

their meal break.  They can go in their car, they can go 3 

outside. 4 

Q Have you personally been involved in issuing any of those 5 

disciplines? 6 

A No. 7 

Q How do you know that they have been issued? 8 

A I filed some of the disciplinary forms on the file, but I 9 

don't like pay attention of -- if I need to file something or 10 

if there's a disciplinary form that I need to file I just put 11 

it on their employee file. 12 

Q So what kind of level of discipline would this merit? 13 

A For? 14 

Q Taking a break at a workstation. 15 

A We have forms of disciplinary --  16 

Q So what level of discipline --  17 

MR. MIRRAFATI:  Objection, there's lack of foundation, 18 

because she said she doesn't discipline employees. 19 

MS. NOVOA:  She just referenced filling out disciplinary 20 

forms, Your Honor. 21 

MR. MIRRAFATI:  No, she said she filed them. 22 

THE WITNESS:  No, file.  I file them, I don't fill out 23 

disciplinary form. 24 

Q BY MS. NOVOA:  So if you filed them you've been able to 25 
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review and see that discipline has issued, correct?  1 

A Yes. 2 

Q And you've been able to see what level of discipline has 3 

issued, correct?  4 

A I'm not entitled to review, I just file them in my file. 5 

Q But, so you've never noticed the level of discipline that 6 

has issued? 7 

A Are you pertaining to -- what discipline?  For the --  8 

Q To any discipline.  When you file it, you never notice the 9 

level of discipline that's been issued? 10 

A Sometimes I do check. 11 

Q Okay. 12 

A But not all the time. 13 

Q So have you ever checked in a case of being disciplined 14 

for taking a break at a workstation? 15 

A There's no one -- no one violate the -- that policy when 16 

this incident happened. 17 

Q Okay.  So previously you had testified that people would 18 

be disciplined if they had been taking breaks out of their 19 

policy, and that you have issued discipline on this, and that 20 

you know discipline has issued.  Now you're saying that 21 

previously there had been no other discipline, only this time? 22 

A Are you talking about sleeping? 23 

Q No, I'm talking about taking a break --  24 

A Oh, taking a break? 25 
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Q -- regardless of what you're doing, taking a break at a 1 

workstation; how many times have you disciplined -- or has the 2 

facility disciplined employees for taking breaks at a 3 

workstation? 4 

A I don't remember any.  Because she asked me earlier if I 5 

would see someone, what am I going to do.  If I see someone 6 

taking their meal break then I will call for their attention, 7 

not to take their meal break in the work area. 8 

Q So it's not --  9 

A That's my understanding. 10 

Q Okay.  So it doesn't lead to discipline.  So taking a 11 

break at a workstation would not lead to discipline; is that 12 

correct?  13 

A Would lead to discipline, because I have to report that 14 

they're taking their meal break in the --  15 

Q And so -- 16 

A But it didn't happen yet. 17 

Q So your testimony is that you have never seen anyone 18 

taking their break at a meal (sic) station? 19 

A Right. 20 

Q Okay. 21 

JUDGE TRACY:  And what was the last part of your question? 22 

MS. NOVOA:  That her testimony is that she has never seen 23 

anyone taking a break at a workstation. 24 

JUDGE TRACY:  Okay.  I thought you said meal station 25 
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that's why --  1 

MS. NOVOA:  If I did, I apologize.  I meant workstation. 2 

THE WITNESS:  That's why I don't understand. 3 

JUDGE TRACY:  Ask the questions again. 4 

Q BY MS. NOVOA:  Have you ever seen -- so your testimony is 5 

that you have never seen anyone taking their meal at a 6 

workstation? 7 

A Right. 8 

Q Okay.  So the schedule that you created to have people go 9 

to these meetings about the Union campaign.  10 

A Uh-huh. 11 

Q Was it a written schedule? 12 

A I create a list of staff and the time, and where is the 13 

meeting going to be, and I put it on the time clock. 14 

Q Okay.  And do you keep those time clock records? 15 

A No. 16 

Q So you just --  17 

A It's just like a flyer. 18 

Q And you discarded all of those flyers? 19 

A Yes. 20 

Q Why did you discard them? 21 

A Because once they're done for meeting then I -- because I 22 

don't need them once they already attended the meeting. 23 

Q Did you create those documents on a computer? 24 

A Yes. 25 
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Q Did you save a file on your computer? 1 

A No. 2 

Q So you just deleted it every time? 3 

A Yes. 4 

Q And you saved no record of that? 5 

A No. 6 

Q Okay.  So these meetings were mandatory for the employees; 7 

is that correct?  8 

A Say that again. 9 

Q The meetings, the Union educational meetings, they were 10 

mandatory for employees to attend; is that correct?  11 

A Yes. 12 

Q So you talked about a policy on the night shift where only 13 

one person can take a break, any type of break, at a time; 14 

where is that policy written? 15 

A It's our practice. 16 

Q Where is that -- so there's no written policy? 17 

A There's no written policy for like how many people will 18 

take break at night time.  It's our practice. 19 

Q Okay.  So there's no written policy? 20 

A There's no specific policy like one --  21 

Q Okay, thank you.  And besides -- let me clarify, where 22 

would that practice be communicated to employees? 23 

A During orientation. 24 

Q And that's the only time? 25 
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A And also once they're on the floor.  There's this -- 1 

always mentioned that --  2 

Q I'm going to stop --  3 

A -- everyday to the staff.  Okay. 4 

Q Okay.  Ms. Rocha, do you hold any professional licenses or 5 

certifications? 6 

A Yes. 7 

Q What are your certifications? 8 

A Licensed vocational nurse. 9 

Q And you still have that as a current license? 10 

A Yes. 11 

Q Ms. Rocha, I'm going to direct your attention to Joint 12 

Exhibit 3(b).  Do you recognize this as a diagram of the Novato 13 

facility? 14 

A Yes. 15 

Q Okay.  Can you show me where, on this diagram, the vending 16 

machines are? 17 

A By central supply. 18 

Q Okay.  And you've testified that you would go directly to 19 

Station 2 whenever you arrived in the morning? 20 

A When the --  21 

Q During this --  22 

A -- campaign period. 23 

Q During the campaign period?  Okay.  And part of your 24 

duties while you were on there would be to round and check on 25 
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patients; isn't that true? 1 

A No.  When I came in early for the campaign period I 2 

watched the Unit 2. 3 

Q Correct.  So part of watching the unit you would need to 4 

check on the patients in the rooms, right?  5 

A Yes. 6 

Q Okay.  And my understanding is that Station 2 extends all 7 

the way to Room 221; is that correct?  8 

A That's 221 -- it's not part of Unit 2. 9 

Q What unit is that a part of? 10 

A That's already under Unit 1. 11 

Q So where are the rooms encompassed by Unit 2? 12 

A I'm looking at the diagram. 13 

Q Sure.  Take your time. 14 

A Oh, yes, 221.  So that's part of Unit 2. 15 

Q Okay.  So 221 is a part of Unit 2? 16 

A Uh-huh. 17 

Q Okay.  Ms. Rocha, when you would go to these meetings, 18 

which parking lot would you park in? 19 

A In the front. 20 

Q And so what would be your path down to unit -- to Station 21 

2?  Would you walk down the main hall by the patio, and then 22 

make a right onto Unit 2 -- or Station 2? 23 

A Yeah.  And I came in around 5:00 in the morning. 24 

Q Okay.  So when you would walk that path you'd go by the 25 
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central supply and vending machines, wouldn't you? 1 

A Yes.  I'll pass by that hall. 2 

Q And, Ms. Rocha, you testified that your orientation 3 

checklist and process hasn't changed in at least five years; is 4 

that correct?  5 

A Yes. 6 

Q Okay.  Even after this issue with four employees sleeping 7 

on the job, your process hasn't changed?  Or allegedly sleeping 8 

on the job, your process hasn't changed in five years? 9 

A No. 10 

MS. NOVOA:  No further questions, Your Honor. 11 

JUDGE TRACY:  Mr. Siegel? 12 

CROSS-EXAMINATION 13 

Q BY MR. SIEGEL:  I'd like -- just start off by referring 14 

you to the employee handbook, it says General Counsel's Exhibit 15 

2; is that in front of you?  And then look at -- on the bottom 16 

there are page numbers that are different than on the top, so 17 

look for page 15 on the bottom. 18 

A Okay. 19 

Q Are you on that page? 20 

A Yes. 21 

Q Okay.  So when you said there's a policy for no sleeping 22 

on the job, that was in the handbook, it's the last bullet 23 

point on that page; that's what you're talking about, right? 24 

A Yes. 25 
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Q Okay.  And the phrase "on the job," that means while on 1 

duty, correct?  2 

A Yes. 3 

Q So if someone's on their break, there's no rule against 4 

them sleeping, correct?  5 

A As long as they're in the break room, or outside work 6 

area, and they're clocked out for their meal period. 7 

Q Okay.  That wasn't my question, but thanks for 8 

volunteering.  Again, just as my colleague here reminded you, 9 

please answer the question.  Your attorney is entitled to 10 

follow-up for clarification, but I'm here -- you're here to 11 

answer my question right now. 12 

A Okay. 13 

Q Again, so employees are permitted to sleep during their 30 14 

minute break, correct?  15 

A During their 30 minute period? 16 

Q Yeah. 17 

A Yes. 18 

Q And what about -- and employees are also entitled to sleep 19 

during their 10 minute rest period too, correct?  20 

A Yes. 21 

Q So you said that when you were arranging the schedule for 22 

employees to attend the Union Education meetings -- 23 

A Uh-huh. 24 

Q -- that you created a schedule on your computer; is that 25 
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correct?  1 

A Yes. 2 

Q And then you printed it out? 3 

A Yes. 4 

Q And then you posted it? 5 

A Yes. 6 

Q And then how often did -- when you posted a schedule, was 7 

that for one day, or one week, or what time period was that? 8 

A For one day. 9 

Q For one day?  And how many days were there -- these 10 

schedules? 11 

A If it's for the today's meeting I hung it for the day, and 12 

then after the meeting I took it off. 13 

Q Yeah.  That was a really bad question.  How many -- every 14 

day that there was going to be a meeting on that day, did you 15 

post a schedule? 16 

A I post the schedule during day time. 17 

Q Okay.  But how many days -- during the campaign period, 18 

how many days were there in which there was a Union Education 19 

meeting? 20 

A I cannot remember, because it depends on the schedule of 21 

the people that will come to provide the meeting. 22 

Q Do you have any range that you can approximate? 23 

A Maybe three or four. 24 

Q There were only three or four days that you posted 25 
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schedules? 1 

A Because in one day we have around two or three meetings 2 

going on. 3 

Q So is your testimony today, there are only three or four 4 

days during the campaign period in which there were meetings? 5 

A That's just an estimate, I couldn't remember the exact 6 

days. 7 

Q Okay.  Of those three or four -- excuse me.  When you 8 

created a new schedule after the previous day was done, did you 9 

use the same document on your computer and just update it, or 10 

did you create a new document? 11 

A When I do a schedule? 12 

Q I'm saying like, on my computer, on anyone's computer, you 13 

know you have a -- did you create this using Microsoft Word? 14 

A I'm not good in computers, so I just go to this empty 15 

sheet, type what I need to type, and then print, and then it 16 

disappears I don't save.  So I don't know if that's Microsoft 17 

Word, Excel --  18 

Q So every day you created a new document from scratch? 19 

A Yes. 20 

Q Okay.  And what was there on this document? 21 

A Just the name of employees, what time they will attend; 22 

like for example, I put August 15, 9:00 a.m. then my name, your 23 

name, the staff name. 24 

Q How many employees on a given day would you schedule? 25 
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A I have to look at the daily schedule who's there, and then 1 

I have to paper it. 2 

Q Okay.  And how many are on a typical day? 3 

A For day time we have more than p.m.  Because that's what 4 

I've said, we have like multiple schedules for the meeting for 5 

the day, not just one meeting for the day.  So we have like 6 

5:00 a.m. in the morning, or 5:30 in the morning.  And then the 7 

next one will be around 10:00 a.m., or maybe 2:00 p.m. 8 

Q I guess what I'm asking is in a given calendar day, how 9 

many employees would you schedule to attend one of the 10 

meetings? 11 

A So maybe around 10, 12. 12 

Q Ten or 12? 13 

A Yes. 14 

Q And how many -- did you have a specific rule on how 15 

many -- and the employee who was scheduled, it was mandatory 16 

for them to attend the meeting, correct?  You testified to 17 

that? 18 

A Yes. 19 

Q Okay.  And you wanted to make sure that each employee, 20 

during the campaign period, was scheduled at least once, 21 

correct?  22 

A Yes. 23 

Q Okay.  And your testimony as you sit here today was that 24 

only -- in a given unit, there was only one employee that was 25 
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scheduled for a given meeting? 1 

A Depends on the shift.  Like for a.m., p.m. there's more. 2 

Q So sometimes you would schedule two employees from the 3 

same unit --  4 

A Station. 5 

Q -- to attend a meeting? 6 

A Yes. 7 

Q Yes?  Okay.  Now there are four units -- stations, I'm 8 

sorry.  There are four stations; let's say there's a 9 

meeting -- on a given day there was a meeting at 9:00 in the 10 

morning, okay?  Would you -- you would schedule employees from 11 

different stations to attend the meeting, correct?  12 

A Yes. 13 

Q Okay.  Now you -- and you covered -- to make up for that 14 

employee, you covered station -- what station did you cover? 15 

A Station 2. 16 

Q And what about for the other stations? 17 

A There are some managers that will help cover the other 18 

stations, and nurses. 19 

Q So is your testimony today that every time any person was 20 

ever scheduled to attend a meeting, you made sure that there 21 

was a manager available to cover for every single person who 22 

attended a meeting? 23 

A Not every person that will attend the meeting.  At least 24 

we have coverage of someone who will be attending to the 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

488 

residents call light.  We don't leave the unit empty. 1 

Q Well I'm not saying leave the unit empty, but you wouldn't 2 

necessarily have as many employees on the unit if in the 3 

alternative they weren't going to the meeting?  Right, you 4 

wouldn't leave a unit completely empty, but it might be a 5 

situation where two employees were going to a meeting, so what 6 

you really wanted to make sure was that there was at least one 7 

employee there to cover a call -- the call lights, correct?  8 

MR. MIRRAFATI:  Objection.  That's too vague as to what 9 

shift, and what station. 10 

JUDGE TRACY:  So if you could please specify the question. 11 

MR. SIEGEL:  Okay. 12 

Q MR. SIEGEL:  On the day shift, let's just start with, if 13 

multiple employees in a particular unit were attending a 14 

meeting, the goal was to make sure there was at least one 15 

employee there to attend a call light, correct?  Isn't that 16 

what you just testified to? 17 

A That we have CNAs and nurse who would be on the floor. 18 

Q Right.  Did you have them -- but how many CNAs are in a 19 

typical day shift for each unit? 20 

A It depends on the census.  Like we have sometimes six in 21 

one unit, five in the other unit, and four or five on the other 22 

unit, and four on Station 2. 23 

Q So four to six? 24 

A Right. 25 
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Q And what about LVNs? 1 

A For a.m.? 2 

Q Uh-huh. 3 

A We have LVN and RNs during daytime.  And our charge 4 

nurses, the RNs, and LVNs. 5 

Q Okay.  So how many LVN or RNs would you have in a given 6 

station? 7 

A For a Station 1 for day shift, we have two.  And then for 8 

Station 3 and 4, we have four.  And then Station 2, we have 9 

one. 10 

Q So one to four, was that the range you gave? 11 

A Station 1 we have two. 12 

Q Okay. 13 

A Between three and four, Station 3 and Station 4, we have 14 

four nurses for a.m. shift.   15 

Q Okay. 16 

A And Station 2 we have one. 17 

Q Okay.  So if multiple -- when multiple employees attended 18 

these Union Education meetings, did you always make sure that 19 

the same number of managers will replace those workers in that 20 

station?  Or sometimes, did you think there were enough 21 

remaining workers to cover the patients? 22 

MR. MIRRAFATI:  Objection, vague as to time, station, 23 

shift. 24 

JUDGE TRACY:  So I'm going to sustain the objection for a 25 
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different reason.  I think it started to become a compound 1 

question, so if you could just break it up. 2 

MR. SIEGEL:  Okay. 3 

JUDGE TRACY:  And be specific. 4 

MR. SIEGEL:  Okay. 5 

Q MR. SIEGEL:  You testified that sometimes multiple 6 

employees on a shift that attend a Union meeting? 7 

A Yes. 8 

Q Correct?  Was there ever a situation where multiple 9 

employees attended a Union meeting and you thought there were 10 

sufficient number of remaining employees in a station, so you 11 

didn't need to add a manager to cover? 12 

A Yes.  If we have sufficient staff in the unit. 13 

Q Okay.  And those employees who are attending this meeting, 14 

this was considered work time, correct?  15 

A Yes. 16 

Q It wasn't their break time? 17 

A Yes. 18 

Q Okay.  And then if -- did you have -- for the night shift, 19 

did they have education meetings too? 20 

A For night shift? 21 

Q Yeah. 22 

A Yes. 23 

Q So those poor consultants had to come in the middle of the 24 

night and had education meetings then? 25 
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A Early morning. 1 

Q Okay. 2 

A 5:30. 3 

Q 5:30?  Okay.  And was it the same thing -- so for the 4 

night shift -- so at 5:30 in the morning, you were -- you said 5 

you covered sometimes at Station 2? 6 

A Yes. 7 

Q Who covered the other stations? 8 

A RN -- attempt to Unit 1.  And not all the nurses leaves 9 

the unit.  Like the RNs, they don't all attend the meeting. 10 

Q Okay.  So it's the same thing that sometimes -- like for 11 

example, who covers for -- do you know a worker by the name of 12 

Arlene?  One of the workers who was fired named 13 

Arlene Waters-Brown; do you know who I'm talking about? 14 

A Yes. 15 

Q Was she ever scheduled to attend a Union meeting? 16 

A I do not remember. 17 

Q So you would have no recollection of who was supposed to 18 

cover for her? 19 

A Because for the Union meeting when we asked them to 20 

attend, if there's no one who will cover them we don't allow 21 

them to attend. 22 

Q Okay.  But so you said that sometimes though, on the night 23 

shift too, if there were enough remaining employees other than 24 

the ones that were attending the Union meeting, and you would 25 
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just let them cover the shift -- cover the area with the 1 

remaining employees; isn't that true? 2 

MR. MIRRAFATI:  That's not what she said.  She didn't 3 

testify to that, but --  4 

MR. SIEGEL:  I thought she --  5 

MR. MIRRAFATI:  -- he mischaracterized what she said. 6 

JUDGE TRACY:  Okay.  So let's clarify what she said. 7 

MR. SIEGEL:  Okay. 8 

Q MR. SIEGEL:  Is your testimony that on the night shift, if 9 

one of the employees in a given station was to attend the 10 

meeting, there were situations where there were enough 11 

remaining employees that you didn't have to get someone to 12 

cover for the employee who was attending the Union meeting? 13 

A Yes. 14 

Q Okay.  Do you recall any situations where more than one, 15 

say two of the LVNs or -- strike that.  Do you recall any 16 

situations where two of the CNAs from a station, on a night 17 

shift, was scheduled to attend the Union meeting? 18 

A If there's four CNAs in that unit, we allow them to 19 

attend -- we allow two of them to attend. 20 

Q Okay.  Thank you.  I believe you testified on direct that 21 

you never encouraged any employee to vote either for or against 22 

unionization?  Is that true? 23 

A Say that again. 24 

Q Did you ever encourage any employee to vote yes Union or 25 
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no Union during the campaign period? 1 

A No. 2 

Q Did you ever explain to any employee what you thought the 3 

negative parts of unionization were? 4 

A I never explained to anyone unless they ask me for my 5 

opinion. 6 

Q So who asked you for your -- do you recall who asked you 7 

for your opinion? 8 

A Gonzala Rodriguez, our central supply coordinator. 9 

Q Did any of these -- so did any of these employees who were 10 

fired ever ask you for your opinion?  Angel Lea Sabelino, 11 

Arlene Waters-Brown, Narvius Metellus, Rolando Bernales; did 12 

any --  13 

A Never. 14 

Q So then they would be lying if they said you ever 15 

explained anything pro or anti-Union to them? 16 

A I never discussed anything with them. 17 

Q Anything?  Okay.   18 

MR. SIEGEL:  There's certain exhibits that I would like to 19 

enter, but we don't have sufficient copies of them.  And I 20 

apologize, I know that's not your fault or anyone's fault, it's 21 

my fault.  But I would like to have -- to use these for this 22 

witness; is there any way we can go off the record and make 23 

photocopies? 24 

JUDGE TRACY:  I mean, how many do you have?  As long as 25 
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you have enough for Mr. Mirrafati and the witness, that's fine. 1 

MR. SIEGEL:  These are all different. 2 

JUDGE TRACY:  Oh.  They're all --  3 

MR. SIEGEL:  It's just one copy. 4 

JUDGE TRACY:  Okay.  Then I wish you would've prepared, 5 

but that's okay.  Let's go off the record, make a quick copy. 6 

MR. SIEGEL:  Okay. 7 

JUDGE TRACY:  And you're going -- get them in through this 8 

witness? 9 

MR. SIEGEL:  Yes. 10 

(Off the record at 2:43 p.m.) 11 

JUDGE TRACY:  Okay.  Ready?  Go ahead. 12 

Q MR. SIEGEL:  So, Ms. Rocha, I would just -- I've just 13 

handed you a document, and the bottom it's labeled CP-1? 14 

A Uh-huh. 15 

Q CP stands for Charging Party.  Can you please review this 16 

exhibit, which is four pages long, and you can take your time 17 

and just tell me after you've reviewed it.  Ms. Rocha, have you 18 

had a chance to review these documents? 19 

A Uh-huh. 20 

Q What are these documents? 21 

A These are sign-in sheets. 22 

Q Okay.  These are the sign-in sheets for the Union 23 

Educational meetings, correct?  24 

A Yes. 25 
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Q Okay.  Can you just turn to the second page?  So if I'm 1 

reading it correctly, this is from a Union -- this is from one 2 

of the Union Education meetings that was scheduled on September 3 

24th, 2015 from 5:45 to 6:45; is that correct?  4 

A Yes. 5 

Q Okay.  And two of the workers who were scheduled to attend 6 

this meeting are Rolando Bernales and Metellus Narvius; is that 7 

correct?  8 

A Yes. 9 

Q Okay.  And those two workers are on which zone, which 10 

station, do you know?  Do you know what station where those two 11 

workers worked? 12 

A I don't know. 13 

Q Okay.  Could it be that they work on Station 4? 14 

MR. MIRRAFATI:  She doesn't know, she said she doesn't 15 

know. 16 

MR. SIEGEL:  I'm just asking as to -- trying to remind 17 

her, refresh her recollection. 18 

MR. MIRRAFATI:  But that doesn't necessarily mean they 19 

were all -- they were on Station 4 that day without having the 20 

schedule. 21 

JUDGE TRACY:  So I'll sustain the objection. 22 

MR. MIRRAFATI:  Okay. 23 

MR. SIEGEL:  Okay. 24 

Q MR. SIEGEL:  Well let me ask you this, isn't it true that 25 
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the NOC shift Station 4 typically has three CNAs? 1 

A It depends on their number of the census.  And the CNAs 2 

between 3 and 4, they kind of combine. 3 

Q Okay.  So in fall of 2015, at the time of this meeting, 4 

September 24th, 2015, there were NOC shift, Station 4; there 5 

were either three or four CNAs? 6 

A What's your question again? 7 

Q Around that time -- maybe it's such an obvious question, 8 

but around -- in September 2015 when this meeting took place, 9 

at Station 4 there were either three or four CNAs -- 10 

A Are you looking at the --  11 

Q -- depending on the census? 12 

A Are you looking at the first page? 13 

Q No.  I'm just asking a question separate from this 14 

document. 15 

A I'm sorry. 16 

Q I'm saying that in September 2015, the NOC, Station 4, 17 

depending on the census there were either going to be three or 18 

four CNAs; is that correct?  19 

A Yes. 20 

Q Okay.  What about on Station 3? 21 

A Same thing, it depends on the census. 22 

Q Three or four CNAs?  Station 1 and 2 the same, either 23 

three or four CNAs? 24 

A Yeah. 25 
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Q Okay.   1 

JUDGE TRACY:  Can you just please define for the --  2 

THE WITNESS:  Yes. 3 

JUDGE TRACY:  -- record census? 4 

THE WITNESS:  Yes. 5 

JUDGE TRACY:  No, no, I'm sorry.  Just define for the 6 

record census. 7 

THE WITNESS:  Like how many CNAs. 8 

JUDGE TRACY:  Census? 9 

THE WITNESS:  Census, that's the number of residents.  I'm 10 

sorry. 11 

JUDGE TRACY:  That's okay. 12 

Q MR. SIEGEL:  And what about -- how many LVNs would there 13 

typically be, NOC shift, Station 4, September 2015? 14 

A I don't know the schedule of the LVNs and RNs at night, 15 

because we have RNs, LVNs a.m., p.m. at night -- 16 

Q Okay. 17 

A -- as our charge nurses. 18 

Q Okay.  So you don't know --  19 

A I don't know specifically who's working the LVN or RN for 20 

a station. 21 

Q Okay.  Not -- I'm saying the number at Station 4, NOC 22 

shift, that's September 2015; would there be one LVN, two LVNs, 23 

or one or two depending on the census?  Or some other number? 24 

A Every station we have a nurse.  So for a.m., that's what I 25 
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said, for a.m. shift, Station 1 we have two.  For station --  1 

Q I'm just asking about the NOC shift? 2 

A Night shift?  We have one nurse per station. 3 

Q Okay.  One shift, one.  Okay.  I'm going to have you turn 4 

to the third page of the exhibit.  That's for a meeting that 5 

took place on September 26th, 2015 at 5:45, correct?  6 

A Yes. 7 

Q Okay.  Now you see the last name there, Arlene Waters? 8 

A Yes. 9 

Q That's also someone who's referred to sometimes as 10 

Arlene Brown-Waters? 11 

A Yes. 12 

Q Okay.  Wasn't she -- isn't it true that she was assigned 13 

to Station 4 in September of 2015? 14 

A I don't know if she's the nurse assigned in Unit 4. 15 

Q You don't?  Okay.  Fair enough.  Just so, if you don't 16 

know, we can short circuit this, but I want you to look at page 17 

1.  Now this was for a meeting that took place September 16, 18 

2015 from 6:00 a.m. to 7:00 a.m.; do you see that? 19 

A Yes. 20 

Q Okay.  On September 2015, on the a.m. shift, do you know 21 

where Lauriana Joy Lucinda (phonetic); do you know what station 22 

she was on at that time? 23 

A I don't know. 24 

Q On the NOC shift, do you know -- can you read that second 25 
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name, if you --  1 

A Lauriana Pena (phonetic). 2 

Q Yeah.  Do you know what station she was on in the NOC 3 

shift? 4 

A I'm not sure if she's in Station 3 or 4. 5 

Q 3 or 4?  For any of the names on page 1, do you know what 6 

station they were working during the NOC shift in September 7 

2015? 8 

A No, because sometimes they have to float. 9 

Q Okay.  And I -- just to short circuit this, I don't want 10 

to waste more time, but for any of the names on these pages, 11 

can you tell me what shift -- you tell me what station they 12 

were working at the time? 13 

A On the first page? 14 

Q On any of the pages.  Do you know the station for any of 15 

these workers? 16 

A For a couple, but not all of it. 17 

Q Okay.  So for which ones? 18 

A Benedict Reyes on page 1, I know he's always in Station 3.  19 

And then on page 2, Aunah Naochichi (phonetic), the licensed 20 

nurse is in Station 2.   21 

Q Okay.  Thank you.   22 

MR. SIEGEL:  I'd like to move in Exhibit, the Charging 23 

Party 1. 24 

JUDGE TRACY:  Any objections? 25 
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MR. MIRRAFATI:  I object.  It's unclear.  I mean she 1 

hasn't authenticated that these individuals actually attended 2 

these meetings.  And she doesn't know their signatures.  I mean 3 

she did testify that these are -- this is a sign-in sheet, but 4 

it hasn't been authenticated that this is -- that these 5 

individuals actually attended the meetings. 6 

JUDGE TRACY:  And so? 7 

MR. SIEGEL:  This is a document that was a business record 8 

produced, pursuant to subpoena, by the Employer.  She's 9 

identified and she recognizes the document as a sign-in sheet 10 

from these meetings, so -- I mean I think it's admissible. 11 

JUDGE TRACY:  All right.  So what's the relevance though 12 

to this case? 13 

MR. SIEGEL:  Well through her we got the information on 14 

what it was and who the names are.  And through other witnesses 15 

who have already testified, we have testimony as what stations 16 

they worked.  So if -- when you combine those to facts, you 17 

can -- it's fairly clear that the Employer was allowing 18 

multiple CNAs at the same station to attend these meetings at 19 

the same time.  But they're testifying that only one person 20 

could take a break at the same time, and that's such a big deal 21 

that it's one reason leading to a termination.  It shows 22 

inconsistency in their policies and potentially is indicative 23 

of pretext is the reason they were given for the termination. 24 

JUDGE TRACY:  So, you know, I'm going to overrule the 25 
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objection, and allow it.  But, you know, you can make whatever 1 

argument you'd like to make in the brief about it, and you 2 

certainly can as well.  So Charging Party Exhibit 1 is admitted 3 

into evidence. 4 

(Charging Party Exhibit Number 1 Received into Evidence) 5 

Q MR. SIEGEL:  Question about a few employees; do you know 6 

an employee by the name of Brenda Callejo? 7 

A Brenda Callejo? 8 

Q Yeah. 9 

A Yes. 10 

Q Did you ever speak to her about the Union election? 11 

A I don't remember. 12 

Q So you're not --  13 

A I don't know if she's --  14 

MR. MIRRAFATI:  Beyond the scope of direct, we're getting 15 

into other stuff that was not at all questioned. 16 

MR. SIEGEL:  She asked -- I mean he introduced whether or 17 

not -- spoke to particular employees about the election, and 18 

she's denied it already and now I'm asking her about specific 19 

names.  She may or -- 20 

MR. MIRRAFATI:  It was directly --  21 

MR. SIEGEL:  -- may not rebut her testimony and call into 22 

question the veracity of everything she said.  They opened the 23 

door for introducing whether or not she spoke to employees 24 

about unionization.  And they're using her testimony to rebut 25 
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the testimony of Narvius about whether or not they actually 1 

spoke to.  All I'm asking her about these particular employees 2 

who may or may not testify on rebuttal that she actually 3 

consistently talked to them about why they should not vote for 4 

the Union. 5 

MR. MIRRAFATI:  But they haven't testified yet.  And so we 6 

brought her in to rebut Narvius and that's what we questioned 7 

her about. 8 

MR. SIEGEL:  Right.  So I'm asking her about her 9 

communications with employees, which she denied -- she's 10 

already denied that she spoke to employees about the election 11 

and why they shouldn't vote for the Union.  And now I'm asking 12 

her about specific names, because I want to make it quite clear 13 

what she's going to admit or deny to so that we can introduce 14 

other employees on rebuttal to rebut her testimony on that.  15 

Because I think it's not true, and that goes to the motivation 16 

of the Employer for these terminations, their anti-union 17 

animus. 18 

JUDGE TRACY:  So I'll overrule the objection and allow the 19 

testimony, but let's keep it --  20 

MR. SIEGEL:  Just three names. 21 

JUDGE TRACY:  Three names? 22 

Q MR. SIEGEL:  So you don't recall whether or not you spoke 23 

to Brenda Callejo about whether or not she should vote for the 24 

Union? 25 
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A I do not remember. 1 

Q What about Fely Efe?  Do you recall whether you spoke to 2 

Fely Efe?  Do you know who that is? 3 

A Yes. 4 

Q Do you recall whether you spoke to Fely Efe about whether 5 

or not they should vote for the Union -- whether they should 6 

vote to unionize or not? 7 

A I don't remember talking to her about -- I just asked her 8 

that in the meeting, that's all I could remember. 9 

Q Okay.  What about Joey Chiong?  Same question; did you 10 

encourage Joey Chiong to vote for or against the Union? 11 

A I do not remember. 12 

Q Okay.  So for -- okay. 13 

MR. SIEGEL:  No further questions. 14 

JUDGE TRACY:  All right.  Mr. Mirrafati? 15 

MR. MIRRAFATI:  Yes.  Just a few questions. 16 

REDIRECT EXAMINATION 17 

Q BY MR. MIRRAFATI:  If you have -- let's say you have three 18 

CNAs in a station that are working, and two of them attend a 19 

meeting, a Union meeting at the same time, do you allow for 20 

coverage?  Do you do something to ensure enough coverage in a 21 

station? 22 

A Yes. 23 

Q And what do you do? 24 

A We ask the manager or the nurse to go and help like 25 
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monitor the floor. 1 

Q Okay.  And what are some of the managers that you know 2 

that have helped monitor the floor when people are in meetings? 3 

A Social workers, the day time staff, the business manager, 4 

our admission manager. 5 

Q Okay.  Did -- do you know if Florinda Nobleza ever covered 6 

for patient -- cover for staff? 7 

A Yes. 8 

Q What about her assistant? 9 

A Yes. 10 

Q Okay.  I'm going to show you one document we'll mark as 11 

Employer Exhibit 4. 12 

(Employer Exhibit Number 4 Marked for Identification) 13 

Q BY MR. MIRRAFATI:  Have you seen this document before? 14 

A Yes. 15 

Q And what is that document? 16 

A This is our prohibition regarding off the clock work, and 17 

avoiding procedure acknowledgement form. 18 

Q Okay. 19 

MR. SIEGEL:  I'm just going to object.  Can I just have an 20 

offer of proof as to how this is relevant to the cross, because 21 

I'm not sure if it's beyond the scope of the cross or not? 22 

MR. MIRRAFATI:  They asked her if, is there a written 23 

policy, and she said, yes there is a written policy and it's 24 

not in Exhibit 3. 25 
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MR. SIEGEL:  Okay.  I just wasn't sure.  That's fine.  I'm 1 

just asking. 2 

JUDGE TRACY:  Okay.  Go ahead. 3 

Q BY MR. MIRRAFATI:  And can you explain what this document 4 

is? 5 

A This is our policy about our meal break or lunch break.  6 

And also when we, like, come to work -- like once we clock in, 7 

that's when we start our work.  And once we clock off, we have 8 

to go home, we don't have to continue working.  And also for 9 

our meal break that we have to take our meal break outside work 10 

areas, and that's including break room, outside the facility or 11 

in other non-work areas. 12 

Q Okay.  And do employees sign this document? 13 

A Yes. 14 

Q Okay.  And when do they sign it? 15 

A At their orientation. 16 

Q Okay.  Thank you. 17 

MR. MIRRAFATI:  I have nothing further. 18 

JUDGE TRACY:  Well are you going to move for admission? 19 

MR. MIRRAFATI:  Oh, yes, please.  I'll move for admission. 20 

JUDGE TRACY:  All right, so any objections? 21 

MS. NOVOA:  No objection. 22 

MR. SIEGEL:  No objection. 23 

JUDGE TRACY:  So Employer's Exhibit 4 is admitted into 24 

evidence. 25 
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(Employer Exhibit Number 4 Received into Evidence) 1 

JUDGE TRACY:  Okay, Ms. Novoa? 2 

MS. NOVOA:  No redirect -- or recross, Your Honor. 3 

JUDGE TRACY:  Okay.  Mr. Siegel? 4 

MR. SIEGEL:  No further questions. 5 

JUDGE TRACY:  Okay.  Thank you very much, you're done now.  6 

So please don't discuss your testimony until after the close of 7 

the hearing.  All right.  Let's go off the record. 8 

(Off the record at 3:08 p.m.) 9 

JUDGE TRACY:  All right.  All right, so we're back on the 10 

record.  We took a break.  Some documents were turned over 11 

pursuant to the subpoena.  And now we're going to resume with 12 

Mr. Sable's testimony.  Mr. Sable, I want to remind you that 13 

you're still testifying under oath, that I administered this 14 

morning. 15 

THE WITNESS:  Okay. 16 

JUDGE TRACY:  Okay.  Thank you.  Mr. Albert, go ahead 17 

please. 18 

MR. ALBERT:  Hang on one second. 19 

(Counsel confer) 20 

MR. ALBERT:  All right so, Mr. Sable's been given one, 21 

two, three, four, five page document, which is currently marked 22 

as Employer Exhibit 5. 23 

Whereupon, 24 

JOSHUA SABLE 25 
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having been previously sworn, was called as a witness herein 1 

and was examined and testified as follows: 2 

DIRECT EXAMINATION 3 

Q BY MR. ALBERT:  Mr. Sable, before we broke off, we had 4 

talked about a October 10th email that I wrote to you and to 5 

others; do you see that on here? 6 

A I see a couple of emails dated October 10th, but yes. 7 

MR. ALBERT:  And I want -- I'll state for the record, so 8 

there's no confusion, well for some reason the copy here 9 

doesn't show it, this was sent to -- I'll represent for the 10 

record it was sent to Mr. Treude, as well as to Carina Hunt. 11 

Q BY MR. ALBERT:  Sir, have you seen that before? 12 

MS. NOVOA:  Sir, can you say which page you're on? 13 

THE WITNESS:  Yeah, I just -- actually I want to make sure 14 

we're all on the same page, because I see a couple of October 15 

10 emails and I just want to make sure -- 16 

Q BY MR. ALBERT:  I'm actually --  17 

A -- I'm answering your --  18 

Q You're right.  I'm referring to the one on the bottom of 19 

page 3. 20 

A The one that starts with, "I spoke this morning with 21 

the --  22 

Q Yes. 23 

A -- dietary service manager"? 24 

Q Yes. 25 
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A Yes. 1 

Q And it's dated October 10th, do you recall when you read 2 

this? 3 

A I read it on October 10th. 4 

Q Okay.  Was there any discussion about that email as you 5 

can recall? 6 

A There were certainly discussions about the contents of 7 

that email, yes. 8 

Q Do you remember any particulars? 9 

A I do. 10 

Q What do you remember? 11 

A I --  12 

MR. SIEGEL:  Your Honor, I just want to ask just to 13 

clarify, so is he waiving attorney, client privilege for any 14 

and all discussions that he may have had with anybody? 15 

MR. ALBERT:  About this particular document, yes. 16 

MR. SIEGEL:  No.  You can't just do that.  I mean if 17 

he's -- if you're introducing a document about this case and 18 

about the discipline and the investigation, pursuant to a 19 

waiver of attorney, client privileges, we don't think exists 20 

anyway. 21 

MR. ALBERT:  Well, you're -- I'm sorry, go ahead. 22 

MR. SIEGEL:  Which we don't think there's a proper basis 23 

for any communication privilege anyway, because he's not a 24 

client.  But he can't pick and choose what he's going to 25 
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testify about.  I mean he's now -- if they're going to ask 1 

about communications that they had not -- just communications 2 

in this document.  I think it's -- we can -- it's fair game, we 3 

can ask him about any communications he had with Mr. Albert, 4 

Mr. Treude, anybody. 5 

MR. ALBERT:  Well I'm confused by his statement, because 6 

the reason we've produced these documents is because you 7 

suggested to us that you thought they were not privileged.  So 8 

I don't know how we're waiving a privilege that's supposedly 9 

didn't exist in the first place. 10 

MR. SIEGEL:  Yeah, no I'm just clarifying that you're not 11 

asserting any kind of -- if he testifies about communications 12 

that he had, like for example, with you, now that's opening the 13 

door, he's going to be able to testify to any communications.  14 

I just want to make that clear on the record that we're all on 15 

the same page. 16 

MR. ALBERT:  I'm not waiving anything at this point. 17 

JUDGE TRACY:  Okay.  So let's be clear, previously we had 18 

this issue with the documents, and I had suggested and I don't 19 

know if, at this point anymore, if it was on or off the record.  20 

But I had suggested by having these additional people on this 21 

email, that essentially waived the attorney, client privilege 22 

that exists between Mr. Albert and the client here, Novato 23 

Health Healthcare.  Pursuant to that suggestion, the Employer 24 

then produced all of these documents that were listed on that 25 
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privilege log.  So now what's happening is that this witness is 1 

testifying to it, so there wouldn't be a waiver of something 2 

that didn't exist. 3 

MR. SIEGEL:  Okay.   4 

JUDGE TRACY:  But I think also what you're suggesting 5 

though is a little bit broader than what the intention was.  6 

And so if you're alluding to something else let's talk about it 7 

once we get there.   8 

MR. SIEGEL:  Okay. 9 

JUDGE TRACY:  We haven't gotten there yet.  Let him just 10 

answer the question regarding the discussions about this email, 11 

or --  12 

MR. ALBERT:  Yeah, that's all that I ask, yeah. 13 

JUDGE TRACY:  -- that whatever -- ask it again. 14 

Q BY MR. ALBERT:  Do you recall any discussions about the 15 

information contained in that October 10th email that I sent to 16 

you and others? 17 

A Yes. 18 

Q And tell us what the communication was? 19 

A We spent a considerable amount of time going through the 20 

contents of the email just to make sure that everyone 21 

understood what Teresa Gilman saw. 22 

MS. NOVOA:  And I'm going to object to what the -- they're 23 

referencing to is a completely hearsay statement at this point. 24 

MR. SIEGEL:  And we're not going to ask to cross-exam 25 
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Mr. Albert, even though he wrote the email.  So it gets a 1 

little touchy here. 2 

MR. ALBERT:  I'm -- this witness is testifying about why 3 

he made a particular recommendation to this individual --  4 

MS. NOVOA:  And --  5 

MR. ALBERT:  -- and all we're doing -- let me finish 6 

please -- all we're doing is putting in front of you the 7 

information that he had in front of him, which led him to make 8 

the recommendation that he made.  That's all we're doing here. 9 

MS. NOVOA:  And, Your Honor, I would question the 10 

relevance of his testimony regarding advice or recommendation 11 

when we already have, from the decision-maker, on the record, 12 

testimony about why the decision was made, and how the decision 13 

was made. 14 

MR. ALBERT:  You'll hear the relationship between the 15 

recommender and the decision-maker, and what he thought of the 16 

decision, and what the recommendation -- what influence it 17 

played on his decision. 18 

JUDGE TRACY:  So -- okay, so I'm going to overrule the 19 

objection to the extent that this goes to their defense in this 20 

matter now.  Some of these things, yes, at this point, are 21 

hearsay, but it's not --  22 

MR. ALBERT:  It's not being offered at this point for the 23 

proof of the matter asserted --  24 

JUDGE TRACY:  Yeah, just about their discussion. 25 
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MR. ALBERT:  -- it's just being offered to show you what 1 

information he had in front of him that led him to make the 2 

recommendation that he made.  3 

JUDGE TRACY:  Yes.  Go ahead. 4 

THE WITNESS:  Okay.  Thank you.  There was a considerable 5 

amount of discussion going through the contents of what was 6 

written here about what Teresa Gilman saw on the morning in 7 

question.  I think -- I certainly wanted to make sure that I 8 

understood the series of events, and questions were asked about 9 

this.  I attempted, through the conversation, to confirm, you 10 

know, the number of people that were on the unit, in Unit 4, 11 

that were sleeping.  At least according to this document.  The 12 

amount of time that had lapsed.  What Teresa Gilman saw in 13 

terms of these people sleeping; with their feet up, were there 14 

pillows, things of that nature.  If I didn't say it, I wanted 15 

to know how much time had elapsed when she saw all that. 16 

Q BY MR. ALBERT:  When you say -- Mr. Sable, you said, we, 17 

who was it that was in these discussions? 18 

A On the phone was Darron; it was yourself and Carina Hunt. 19 

Q Okay.   20 

A In this conversation I made clear to everyone on the phone 21 

that I thought the only option here was to terminate all of the 22 

individuals that were referenced in this document. 23 

MR. SIEGEL:  And I'm just --  24 

JUDGE TRACY:  Are you objecting? 25 
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MR. SIEGEL:  I'm objecting.  Vague and ambiguous as to 1 

time when this conversation took place which I think is 2 

important. 3 

Q BY MR. ALBERT:  When did this conversation take place? 4 

A Took place on the day that I received the email. 5 

Q Okay. 6 

A I can't tell you the exact time, sir, but I can tell you 7 

it was that day. 8 

Q Mr. Sable, did you have the authority to make a final 9 

decision about these individuals? 10 

A No, I didn't.  But in my capacity with the facility I make 11 

recommendations.  My recommendations have the docking of 12 

ownership, and I believe my recommendations have a strong 13 

impact on the administrator who has the final decision. 14 

Q And did you make a recommendation about these individuals? 15 

A I did. 16 

Q And to whom did you make that recommendation? 17 

A Made the recommendation the people I just referenced on 18 

the phone call. 19 

Q And let me refer you to the Employer's Exhibit 5 again, 20 

the first page, halfway through the first page, there's an 21 

email from you to the other three; 10:02 a.m., I'll just read 22 

it:  "Agree, I feel an ASAP term is appropriate, but we should 23 

discuss." 24 

A That was reiterating a comment that I had made the day 25 
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before, that I felt, based on the information that was 1 

presented we had no choice but to terminate these individuals. 2 

Q Why was that your recommendation? 3 

A What I saw here was egregious misconduct on the part of 4 

multiple staff givers.  Based on the information that was 5 

provided to me, I felt we had undeniable proof that we had five 6 

caregivers that were sleeping on duty.  And that poses a number 7 

of issues to me; number one, when you're sleeping, and you're 8 

being paid, in essence you're really stealing from the company.  9 

And I found that's problematic in and of itself.  But what was 10 

more important and more of the driving factor here is, you 11 

know, there's an old saying when you work in a nursing home, 12 

you have to treat people like your mom or dad is in the bed.   13 

 Because you're taking care of probably the most vulnerable 14 

population that exists, and these five individuals, in my mind, 15 

abandoned these residents by sleeping.  They weren't in a 16 

position to respond to their needs.  We have people that need 17 

assistance to get out of bed to do something, as basic as going 18 

to the restroom. 19 

Q Mr. Sable, did the fact that four of these individuals 20 

were on the same unit affect your recommendation in any way? 21 

A Of course it did.  And the reason being is there was no 22 

one available on Unit 4. 23 

Q No one available to do what? 24 

A To assist these residents with their most basic needs.  25 
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And you know those needs are as basic as I need someone to help 1 

me go to the bathroom.  And you hear these stories about 2 

residents who, when someone doesn't respond, or is not there to 3 

attend to their needs, and their incontinent of bowel and 4 

bladder, they wet themselves.  You know, I can't imagine how 5 

embarrassing that is for somebody.  Or if you need a drink of 6 

water, you can't pour it yourself, that's what caregivers and 7 

CNAs are supposed to do.  If you're thirsty and you're lying in 8 

bed and no one's there to help, caregivers are supposed to be 9 

turning and repositioning people.  That's how we prevent bed 10 

sores from developing. 11 

Again, if you're sleeping on the job you're not attending 12 

to those basic needs of these residents, you're putting them at 13 

risk.  If one of them tries to get out of bed, they could fall 14 

and hurt themselves. 15 

Q Mr. Sable --  16 

A This is all very serious. 17 

Q I'm sorry.  Did you consider recommending lesser 18 

discipline? 19 

A No. 20 

Q Why not? 21 

A Number one, they were stealing from the company; number 22 

two, they were putting these residents at risk; number three, I 23 

didn't find their stories to be credible.  I believe that they 24 

weren't being truthful when they said they were on breaks, 25 
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because we had information from Teresa Gilman saying that she 1 

rounded over a period of time.  And that period of time 2 

exceeded the break period.  And, finally, on Unit 4, even if 3 

they were on a break, it is just an absolute dereliction of 4 

duty for all four caregivers on a particular unit. 5 

MS. NOVOA:  Objection, witness lacks knowledge; lacks 6 

foundation; not a competent witness for those specific 7 

practices of units were. 8 

MR. ALBERT:  Absolutely not true.  He's --  9 

JUDGE TRACY:  Well I'm going to overrule the objection.  10 

He was -- I think he was testifying about why he didn't 11 

consider any other recommendation.  So I'm going to allow it, 12 

so please finish. 13 

THE WITNESS:  Sure.  I just felt that when all four 14 

caregivers on the unit take a break at the same time and 15 

they're all sleeping at the same time, it's an absolute 16 

dereliction of duties.  And it's, in my mind, it just was 17 

something that cannot be tolerated. 18 

Q BY MR. ALBERT:  Mr. Sable, when you made that 19 

recommendation, did you have any information as to the Union 20 

sympathies of any of the five individuals involved? 21 

A I did not. 22 

Q Would that of mattered to you? 23 

A No. 24 

Q Now you knew, did you not, that there was a Union election 25 
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only a few days away? 1 

A I did. 2 

Q When you made that recommendation, did you have any 3 

understanding as to whether or not the Union would challenge 4 

what you were recommending? 5 

A I did.  I can't remember what day, but we had received a 6 

communication from someone at NUHW.  It was after the facility 7 

had suspended these individuals at my recommendation that they 8 

planned on challenging it.  And I remember there was a pretty 9 

stern warning contained within the letter. 10 

Q A stern warning; what do you mean by that? 11 

A That if we decided -- I can't remember the exact verbiage, 12 

but that if we decided to terminate that it would lead to 13 

further, I guess proceedings against the building. 14 

Q And did that communication from the Union affect your 15 

recommendation in any way? 16 

A No. 17 

Q Why not? 18 

A Again I think it all just has to do with the misconduct 19 

here and the severity of the misconduct.  Sometimes, regardless 20 

of the threats, if the misconduct is severe enough you have to 21 

follow through on your convictions. 22 

Q When you made your recommendation to terminate, did you 23 

have any belief as to how that recommendation might impact the 24 

upcoming election? 25 
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A I didn't. 1 

Q Did you care? 2 

A No. 3 

Q Why not? 4 

A Again, the severity of the misconduct here led just to the 5 

singular conclusion that these folks could not work in a 6 

skilled nursing facility. 7 

Q Did you consider holding off on the terminations until 8 

after the election? 9 

A It was -- it wasn't recommended, it was put as an option 10 

to me, I very firmly said these people needed to leave and they 11 

needed to leave immediately. 12 

Q And why is that? 13 

A Again, anyone that in good conscious could sleep while 14 

helpless residents need you, shouldn't be working in a nursing 15 

home. 16 

Q When you made your recommendation to terminate were you 17 

aware that two employees on Unit 4 were claiming that they were 18 

on break at the time of the incident? 19 

A I, at one point, saw some Union -- the statements from the 20 

members --  21 

Q Well --  22 

A I'm sorry.  This is Employer's 1 I believe. 23 

Q Yeah, it's Employer's 1. 24 

A Right.  I had seen those, so yes, I had gone through those 25 
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interview records. 1 

Q And did you believe those claims? 2 

A No. 3 

Q Why not? 4 

A Number one, Teresa Gilman's testimony set forth in -- 5 

testimony might be the wrong word -- statement, as set forth in 6 

the email made clear that she had rounded over a period of time 7 

that would've exceeded a break.  Number two; I had seen a email 8 

from Darron prior to that that counted some interviews with 9 

these -- with four or five of the individuals that said they 10 

were not on break.   11 

 Number three, I guess I would just comment on the image 12 

that was portrayed; when I hear about people that are propped 13 

up in two chairs with pillows behind their heads, it doesn't 14 

seem to me that someone's taking a ten minute break.  You know, 15 

we all have fallen asleep in a chair at times, but we don't 16 

usually set ourselves up in such a way that we turn our chair 17 

into a bed. 18 

Q Mr. Sable, the time you made this recommendation did you 19 

have any reason to believe that Ms. Gilman was not telling the 20 

truth? 21 

A No.  I think -- I couldn't even imagine an instance of why 22 

that would occur.  She walked into the building early and she 23 

was presented with this situation.  She didn't create it. 24 

Q All right.  What was Mr. Treude's response to your 25 
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recommendation? 1 

A Mr. Treude agreed with my recommendation. 2 

Q And what happened next? 3 

A I know there was a decision made, once the decision was 4 

made by Darron to terminate, final checks were ordered from the 5 

outsourced payroll provider.  There was discussion about how 6 

the termination should take place.  There was concern about 7 

having all of the individuals in at one time.  I don't remember 8 

what had happened earlier, but I believe there had been a 9 

slight disruption when the five individuals were questioned, 10 

and came into together, and we wanted to avoid that from 11 

occurring. 12 

Q Okay.  Mr. Sable, did you recommend the hire of Carina 13 

Hunt? 14 

A I did. 15 

Q Did you have any conversations with her as to what her 16 

responsibilities would be at Novato? 17 

A I did. 18 

Q What was your conversation with her? 19 

A I needed Carina to run a campaign against NUHW, and the 20 

campaign would include educating employees as to their rights, 21 

but also helping establish and communicating the facilities 22 

message that we prefer to remain Union free. 23 

Q All right.  Now you've already testified that she was 24 

involved in, at least some of these calls that took place 25 
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between October 7th and the time these individuals were 1 

terminated, correct?  2 

A Correct. 3 

Q And she's also been included on a variety of emails that 4 

were being sent back and forth about the investigation, and the 5 

next steps to take, correct?  6 

A Correct. 7 

Q Why was she involved in that -- those communications? 8 

A Carina was involved, because there was an election a few 9 

days out; this was obviously going to create ripples or waves, 10 

whatever you want to call it, within the facility.  And Carina 11 

had to be prepared to address that -- those ripples or waves as 12 

part of her job responsibilities. 13 

MR. ALBERT:  Nothing further. 14 

MS. NOVOA:  If I could have just a few moments, Your 15 

Honor. 16 

JUDGE TRACY:  Yes.  But are you moving for admission? 17 

MR. ALBERT:  Yes, I'm sorry.  Admission of Employer's 5. 18 

JUDGE TRACY:  Any objections? 19 

MR. SIEGEL:  I have no objection for this coming in for 20 

the fact that these emails were all sent, but not for the truth 21 

of the matters asserted in there.  Now including, for 22 

example -- well I think that's enough, yeah. 23 

MS. NOVOA:  I join. 24 

JUDGE TRACY:  So I'm going to overrule the objections, but 25 
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I also note that, you know, they're coming in to establish 1 

the -- what happened, when they were all discussing, not 2 

necessarily for the truth behind them.  Okay.  So Employer 3 

Exhibit 5 is admitted into evidence. 4 

(Employer Exhibit Number 5 Received into Evidence) 5 

JUDGE TRACY:  Okay, let's go off the record. 6 

(Off the record at 4:34 p.m.) 7 

JUDGE TRACY:  Ms. Novoa, go ahead please. 8 

CROSS-EXAMINATION 9 

Q BY MS. NOVOA:  Hi, Mr. Sable. 10 

A Hello. 11 

Q My name is Marta Novoa, the attorney for the National 12 

Labor Relations Board. 13 

A Nice to meet you. 14 

Q Nice to meet you too.  I'm just going to ask you a couple 15 

questions.  When you were consulting with the other people 16 

regarding this decision, you reviewed other disciplinary 17 

history at the facility, correct?  18 

A I asked Darron, in one of my earliest emails, about past 19 

practice immediately after the incident. 20 

Q So you asked about disciplinary past practice, correct?  21 

A I asked her past practice in relation to sleeping, I did. 22 

Q Okay.  And so you were aware that at the facility there 23 

had never been any discipline for sleeping on the job, correct?  24 

A I can't remember exactly what Darron wrote.  I think he 25 
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wrote something that there had been some claims that they were 1 

unable to substantiate.  There was one other claim that --  2 

THE WITNESS:  Bless you.   3 

JUDGE TRACY:  Thank you. 4 

THE WITNESS:  There was one other claim that I believe was 5 

in the process of being investigated, and that employee may 6 

have termed during the process of the investigation. 7 

Q BY MS. NOVOA:  And so you were aware that in the facility 8 

there had been at least one previous investigation where 9 

employees had been on their break time and were photographed 10 

sleeping, correct?  11 

A I don't think I said that. 12 

Q Are you aware that there was at least one investigation in 13 

2009 in which there was a picture of an employee sleeping, and 14 

no discipline was issued, because they were unable to 15 

substantiate that the employee was sleeping during work time? 16 

A I'd have to look at Darron's email, but I seem to remember 17 

there had been allegations in the past of sleeping, I don't 18 

remember the exact year, but they were unable to substantiate. 19 

Q Okay.  And you felt confident that you had unassailable 20 

evidence that these employees were sleeping for longer than ten 21 

minutes; is that correct?  22 

A I had unassailable evidence that these employees were 23 

sleeping longer than ten minutes, and that four employees, who 24 

were the only employees on a unit -- let me finish -- were all 25 
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sleeping at the same time jeopardizing those patients. 1 

Q And you --  2 

MR. SIEGEL:  I object and move to strike; part of that 3 

testimony was nonresponsive to the counsel's question. 4 

MR. ALBERT:  She opened up the door and asked the 5 

question, and he responded. 6 

MS. NOVOA:  Your Honor, I asked a yes or no question. 7 

JUDGE TRACY:  Yeah, so I need you to just answer the 8 

question that's being asked of you, and certainly on redirect 9 

they can clarify some of your responses, okay. 10 

THE WITNESS:  Okay.  Yes, I felt there was evidence that 11 

the four employees were sleeping -- excuse me, the five 12 

employees were sleeping longer than a rest break. 13 

Q BY MS. NOVOA:  Mr. Sable, I'd like to direct you to 14 

General Counsel Exhibit 17. 15 

A I don't seem to have a 17.  I have a 16 and a 19.  Let me 16 

look again.  Oh, I found it. 17 

Q You found it? 18 

A I'm sorry.  Yeah. 19 

Q No problem.  I know there's a stack up there.  So I'd like 20 

to direct your attention about the top third of the page, this 21 

is an email to you; is that correct, Joshua Sable? 22 

A Yes.  That's me. 23 

Q Okay.  And from what we've heard, this is among the first 24 

emails that you received regarding the incident? 25 
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A Correct. 1 

Q Okay.  And I'm going to point out a line from Darron 2 

regarding the incident describing when this occurred:  "My 3 

DSM," she was referring to Ms. Gilman, "said it was about 4:10 4 

a.m."  Okay, is that correct?  That's what it says? 5 

A One second.  I see the reference to 4:10 a.m., yes. 6 

Q I'd also like to direct your attention to General Counsel 7 

Exhibit 5 -- or excuse me, Employer Exhibit 5.  Top of the 8 

page --  9 

A One second, I haven't gotten there yet. 10 

Q My apologies. 11 

A No worries.   12 

THE WITNESS:  Do you know what it looks like, so I know 13 

what I'm looking for? 14 

JUDGE TRACY:  This one, the one that you just -- 15 

THE WITNESS:  Employer's 5? 16 

JUDGE TRACY:  Uh-huh. 17 

THE WITNESS:  Okay.  Yes, got it. 18 

Q BY MS. NOVOA:  On page 5, there's a paragraph that refers 19 

to a whole range of time between 10 to 15 minutes, 20 minutes, 20 

from a time period beginning at, if you see on page 3, 3:50 21 

a.m.; is that correct?  22 

A I see the reference to 10 to 15 minutes. 23 

Q Okay.  So isn't it true that the Employer didn't actually 24 

know the amount of time that these employees were taking a 25 
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break, didn't actually have unassailable proof of the length of 1 

time? 2 

A What I saw is a few different things.  The answer's no. 3 

Q They did not have unassailable --  4 

A No, I disagree with your statement.  We had unassailable 5 

evidence, or undisputed evidence in my opinion that these 6 

employees were sleeping longer than their breaks. 7 

Q So isn't it true that Ms. Gilman first described seeing 8 

these -- according to the statements you're relying on, first 9 

described seeing these employees allegedly asleep at the the 10 

unit at 4:10 a.m.? 11 

A I believe that she said she entered the facility sometime 12 

around 3:50 in the morning, and started --  13 

Q And I'd just like to direct you --  14 

A I didn't finish my answer.  I try to give you the courtesy 15 

of asking a question, but I'd ask if you give me the same 16 

courtesy.  I believe she started her rounding about 3:50 in the 17 

morning when she entered through the kitchen.  What time, I 18 

don't know the exact time she got to the first unit, but I 19 

believe she entered the building around 3:50 in the morning.  20 

And she does state in this, or is stated in this email, they 21 

were sleeping for at least 20 minutes. 22 

Q And 3:50 time, that's not something that was written or 23 

documented until October 10th; isn't that correct? 24 

A I'd have to check the documentation to show when it first 25 
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appeared in a document.  But we can go through all of them if 1 

you'd like me to. 2 

Q I'm going to just point to the fact that the first email 3 

we have is Wednesday, October 7th, the date that the incident 4 

occurred, referring to it at 4:10 a.m.; is that correct?  5 

A What exhibit are you on? 6 

Q General Counsel Exhibit 17. 7 

A Says the dietary manager came in at 4:00 a.m. this 8 

morning. 9 

Q No.  The -- on Exhibit 17 --  10 

A Exhibit 17. 11 

Q General Counsel Exhibit 17: "My DSM said it was about 4:10 12 

a.m." 13 

A On the page 2 of the email, it says --  14 

Q First page --  15 

A "Hi, my dietary manager came in at 4:00 a.m. this morning, 16 

and found four CNAs, and one licensed nurse sleeping." 17 

Q Okay.  So 4:00 and then it says around the time the 18 

incidents were occurring it was about 4:10 a.m. on the first 19 

page, correct?  20 

A There's a reference here to 4:10 a.m., I don't believe 21 

it -- I think your statement is, is that when she first entered 22 

the unit, and the answer is no. 23 

Q My statement is that when she noticed the employees was 24 

around 4:10 a.m. 25 
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MR. ALBERT:  The document speaks for itself.   1 

MS. NOVOA:  And I'll -- 2 

MR. ALBERT:  I don't know why we're going through this 3 

over and over again. 4 

MS. NOVOA:  Your Honor, I can move on. 5 

Q BY MS. NOVOA:  Mr. Sable, you testified that you had no 6 

knowledge of the employees Union sympathies; is that correct?  7 

A That's correct. 8 

Q And that you weren't -- it didn't come into account at  9 

all -- 10 

A No. 11 

Q -- is that correct?  And you had also testified that the 12 

final checks were ordered after the decision was made to 13 

terminate the employees; is that correct? 14 

A The final checks were ordered over the weekend, so the 15 

decision had been made.  16 

Q The final decision had been made? 17 

A Yep.  18 

Q So I see in General Counsel -- or excuse me, Employer 19 

Exhibit 5 an email from you on Sunday, October 11, 2015, at 20 

10:02 a.m.? 21 

A Right.  22 

Q And you say, "Agree I feel an ASAP term is appropriate but 23 

we should discuss; correct? 24 

A Yep.  25 
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Q So there was still a final decision to be made? 1 

A No, the decision had been made.  2 

Q So what else was there to discuss? 3 

A We were discussing procedure and processes. 4 

Q Okay.  5 

MR. SIEGEL:  Can we go off the record for a second? 6 

JUDGE TRACY:  Okay.  Let's go off the record.   7 

(Off the record at 4:55 p.m.) 8 

JUDGE TRACY:  Okay.  Go ahead.   9 

MS. NOVOA:  I'm marking an exhibit, General Counsel 10 

Exhibit 20. 11 

(General Counsel Exhibit Number 20 Marked for Identification) 12 

MR. MIRRAFATI:  Is that marked? 13 

MS. NOVOA:  Do you need? 14 

MR. ALBERT:  Just tell me what it is before --  15 

MS. NOVOA:  Sorry.  It's --  16 

MR. ALBERT:  No, what number is the --  17 

MS. NOVOA:  20. 18 

MR. ALBERT:  Okay.   19 

Q BY MS. NOVOA:  So Mr. Sable, this is an email that you 20 

received; is that correct? 21 

A Yes.  22 

Q And on it you reference another employee's union support; 23 

is that correct? 24 

A I don't.  25 
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Q Darron references and other employee's union support, 1 

thank you for clarifying. 2 

A Yes.  3 

Q Okay.  So the people making the decision were aware of 4 

employee's union sympathies? 5 

A I assume he was aware of this one employee who they left a 6 

message for union sympathy based on the email.   7 

Q And was it your testimony that Carina was included in 8 

these emails because of the election; is that correct? 9 

A Yes.  10 

MS. NOVOA:  No further questions at this time.   11 

JUDGE TRACY:  The exhibit? 12 

MS. NOVOA:  Oh, I would like to enter the exhibit.   13 

JUDGE TRACY:  Any objections? 14 

MR. ALBERT:  No.  15 

JUDGE TRACY:  General Counsel's Exhibit 20 is admitted 16 

into evidence. 17 

(General Counsel Exhibit Number 20 Received into Evidence) 18 

MR. MIRRAFATI:  Is all of it entered or -- 19 

MR. ALBERT:  Yeah, no, you know, I feel like I should just 20 

clarify that there's a prior email on the bottom of that page, 21 

which is cut off and the reason is because that entire email, 22 

the 2:30 email from myself to the other three is included in 23 

full on Employer's Exhibit 5. 24 

JUDGE TRACY:  Yes, I saw that.   25 
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MR. ALBERT:  Okay.   1 

JUDGE TRACY:  Mr. Siegel, or do you have something else? 2 

MR. ALBERT:  No.  3 

JUDGE TRACY:  Okay.   4 

CROSS-EXAMINATION 5 

Q BY MR. SIEGEL:  Good late afternoon, early evening, Mr. 6 

Sable. 7 

A To you as well.   8 

Q So you testified on direct, I believe, that at the time 9 

you made the recommendation to terminate you didn't know union 10 

sympathies of the workers who you were considering to 11 

terminate; correct? 12 

A That's correct.  13 

Q I think you also testified though, however, at that time 14 

you had received a correspondence from the National Union of 15 

Healthcare Workers about the incident; is that correct? 16 

A That's correct.  17 

Q Okay.   18 

MR. SIEGEL:  Charging Party 2, Your Honor. 19 

JUDGE TRACY:  Okay.  Yeah.   20 

MR. SIEGEL:  They --  21 

MR. ALBERT:  No, we have it, we have it.   22 

MR. SIEGEL:  That's good.  I didn't bring quite enough for 23 

her to add to the official packet.   24 

JUDGE TRACY:  Yeah, we'll get -- make sure at the end of 25 
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this whole thing. 1 

Q BY MR. SIEGEL:  Can you just please review that, Mr. Sable 2 

and tell me when you've reviewed it sufficiently to know if you 3 

recognize it or not? 4 

A Okay.   5 

Q Now, that's the correspondence that you received from the 6 

union that you were just referring to; correct? 7 

A That's correct.  8 

Q Isn't it true that in the last paragraph it refers to 9 

these employees as, quote, well known union supporters? 10 

A It does.  11 

Q So wasn't your prior statement inaccurate that you didn't 12 

have an idea about whether or not these were union supporters 13 

at the time you recommended the termination? 14 

A You know, I read that and I saw it and I said to myself, 15 

it's the union advocating on behalf of five terminated or 16 

employees who are about to be terminated or had been suspended 17 

and about to be terminated.  I didn't pay any credence or 18 

attention to what the union said about whether they were 19 

supporters or not.   20 

Q But it is true then, I guess, at least we can agree that 21 

at the time you had read that at least the union was alleging 22 

that these were well known union supporters? 23 

A Sure, that's what the letter says.  I didn't attach any 24 

credibility to it.   25 
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Q Okay.  Now, I think the term that you used for your level 1 

of positivity that the break had -- that these people were 2 

sleeping longer than a break was you said, quote, undeniable 3 

proof.  I think that's the term you used.  I have it in quotes 4 

in my notes.  5 

A Okay.   6 

Q Is that fair? 7 

A Sure.  8 

Q Do you think one way that if you were going to do -- 9 

you're an HR expert; correct? 10 

A I don't know what qualifies someone to be an expert.  11 

Q You're a well experienced HR consultant and attorney; 12 

correct? 13 

A I've been practicing for a long period of time and I've 14 

consulted on a lot of HR issues.   15 

Q And one way, if you're doing an investigation of 16 

allegations, serious factual allegations, and you have a report 17 

from one individual as to what occurred, in this case one 18 

manager, excuse me.  And in this case that individual who you 19 

primarily heard from was Ms. Gilman; correct? 20 

 I'm sorry, that was a bad -- the whole preface was bad.  21 

I'll start over again. 22 

 You had at this point, the time you're making the 23 

termination decision, had heard from one person whose facts you 24 

were relying on for the termination; correct? 25 
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A That's actually not true.   1 

Q Who else were you relying on? 2 

A Well, I had had the statement about what Ms. Gilman saw.  3 

I had the -- let me see if I can find it here, hold on a 4 

second.  I had seen these October 9 notes, they are Employer's 5 

1.  I had seen, and allow me a moment to find it here.  I had 6 

inquired about Darron as to past practice.  There was also, and 7 

I'm struggling to find it right now, it's -- there were -- an 8 

email containing statements saying that the employees were not 9 

on break.  I'm not able to locate it right now, if you give me 10 

a second I will.   11 

MR. ALBERT:  What's the number? 12 

MR. MIRRAFATI:  Is it Employer 2? 13 

THE WITNESS:  Hold on a second, I'll let you know as soon 14 

as I can find it in this pile.  15 

Yes, I had seen Employer 2.  So it wasn't just the 16 

reliance on that statement.  17 

Q BY MR. SIEGEL:  Right.  Well, let me put it this way.  In 18 

terms of the person -- in terms of the person whose version of 19 

events that you believed, that was one person; correct?  That 20 

was this nurse manager.  Because if you had believed anything 21 

that these employees had said, according to them, they were on 22 

their break and they were doing something that was permitted; 23 

correct? 24 

A Actually I disagree with you because Employer's 2, and the 25 
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statement that they gave to the facility they said they 1 

weren't.  So it's directly contrary to what you're saying, sir.   2 

Q Okay.  Well, fair enough that if you believe this is what 3 

they said, I understand that.   4 

A I would have had no reason not to believe it.  It's a 5 

statement taken close in time to the incident in question. 6 

Q By someone you believed?  This is not -- you were not 7 

actually present for the statements of these workers; were you? 8 

A No, I wasn't.  9 

Q So you're basically saying that you took the word of the 10 

people who -- you didn't actually hear these statements, you 11 

have no basis to know what they actually said other than what 12 

was told to you; correct? 13 

A Well, let's actually take -- I think one has to look at 14 

the body of evidence that one is presented with.  I had been 15 

presented with a statement from Teresa Gilman who, in my 16 

opinion had no reason to come up with -- lie about any of the 17 

allegations.  She happened to come in early one morning and she 18 

saw four people --  19 

Q Wait, wait, hold on.  Let me ask you one part of --  20 

A No, I actually --  21 

Q -- but you're not answering my --  22 

A -- I am answering your question.   23 

Q You're not answering the -- I understand you're an 24 

attorney but this is not --  25 
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JUDGE TRACY:  So --  1 

MR. SIEGEL:  -- an argument.  You're here to answer my 2 

questions.   3 

MR. ALBERT:  You're arguing with him now.  4 

JUDGE TRACY:  Well, okay --  5 

THE WITNESS:  You're --  6 

JUDGE TRACY:  Wait.   7 

THE WITNESS:  I apologize.  I apologize.   8 

JUDGE TRACY:  So as you know this is cross-examination.  I 9 

believe that you're being asked yes or no questions.  So you 10 

need to answer the question and again on redirect you will have 11 

the opportunity to expound upon your answer.  Okay?  So at this 12 

point, Mr. Siegel is asking you just to answer the question and 13 

have to allow that.   14 

THE WITNESS:  Fair enough.  I don't remember his question 15 

now after all the dialogue.   16 

JUDGE TRACY:  Yes.  17 

THE WITNESS:  So if he can re-ask it, I will.  18 

Q BY MR. SIEGEL:  I will start with something you just said. 19 

 You said Ms. Gilman, quote, happened to come in early.  20 

Isn't that not true?  Isn't it true that she was directed to 21 

come in early and she only came in early because of the 22 

Employer's anti-union campaign that it was running at the time? 23 

A She was doing early rounding that morning.   24 

Q So she -- so her coming in early had nothing to do with 25 
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the Employer's union campaign as far as you know? 1 

A You know what, I believe she did come in early for that, 2 

but she was doing early rounding.  3 

Q Okay.  So your answer -- again, you didn't really answer 4 

my question, but so you're admitting that she came in early 5 

because of the Employer's anti-union campaign? 6 

MR. ALBERT:  Objection to the continued use of the 7 

expression anti-union.   8 

MR. SIEGEL:  Well, no, actually this witness, contrary to 9 

Mr. Treude said that outside consultants were hired to run an 10 

anti-union campaign so --  11 

MR. ALBERT:  He didn't use the word anti-union, it's a 12 

loaded expression, and if you could stop doing it, it would get 13 

us through this a lot faster.  14 

JUDGE TRACY:  Okay.  So I'll, you know, I'm going to 15 

sustain the objection and lets use a different --  16 

MR. SIEGEL:  Union education. 17 

JUDGE TRACY:  Yes.  18 

MR. SIEGEL:  Okay.   19 

Q BY MR. SIEGEL:  So yes or no question or you can say, I 20 

can't answer.  Isn't it true that you are admitting, now, that 21 

she came in early as a result of the Employer's union education 22 

campaign? 23 

A I'll answer partially, yes.  24 

Q Okay.  Now getting back to what I was getting to before, 25 
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as part of your investigation I understand you had, you know, 1 

these reports of what the employees had said and you also had 2 

what Ms. Gilman had said.  Those are two pieces of information.  3 

I'm not saying exclusive, those are two pieces of information; 4 

correct? 5 

A That's correct.  6 

Q Okay.  And in addition to that do you know of any efforts 7 

that were made by the Employer to determine whether other 8 

employees who were at work at that time that see these 9 

employees sleeping? 10 

A I believe we just covered ten minutes ago in the email 11 

that talked about some efforts that were made by the building 12 

to inquire. 13 

Q Again, I'm asking you a yes or no question.  I'm not 14 

asking you --  15 

A I -- I guess I tried to answer your question yes and 16 

provide you an explanation.  17 

Q Well, I was about to get to that email but, I mean, I know 18 

you're used to being on my side of it, but the way that it 19 

works is I asked questions and if you want clarity then your 20 

Employer --  21 

MR. ALBERT:  You don't need to lecture him, please.  Let's 22 

get on with this.   23 

MR. SIEGEL:  He's arguing with me.   24 

JUDGE TRACY:  Okay.  Stop. 25 
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MR. SIEGEL:  Okay.   1 

JUDGE TRACY:  Or I will take a break because it's getting 2 

ridiculous.  This is cross-examination.   3 

THE WITNESS:  I apologize.  I apologize.   4 

JUDGE TRACY:  So I must tell you and instruct you not to 5 

argue with, in terms of your responses.  Okay?  I know it's 6 

difficult, but just do the best that you can, and you please do 7 

the same.   8 

MR. SIEGEL:  Okay.   9 

JUDGE TRACY:  Yes, there are responses that he is 10 

eliciting that are yes and no and I'm sure that your -- these 11 

attorneys, your attorneys at this point, I guess, I don't 12 

really know any more, will give you a chance; okay? 13 

THE WITNESS:  Of course, Your Honor, yes.   14 

JUDGE TRACY:  So --  15 

THE WITNESS:  My apologize. 16 

JUDGE TRACY:  -- let's just -- Mr. Siegel? 17 

Q BY MR. SIEGEL:  And I'm partially asking you separate from 18 

this email.  I mean your understanding at the time was that an 19 

effort had been made to determine whether there were other 20 

people who were working at that time who potentially could be 21 

witnesses of the sleeping?  Is that what you recall at the 22 

time? 23 

A At what time? 24 

Q At the time that you were deciding whether to terminate 25 
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these employees or not?  I haven't asked you to look at the 1 

document to refresh your memory.  Honestly, you're really 2 

supposed to answer based on your knowledge and if you say you 3 

don't remember then I can further --  4 

JUDGE TRACY:  So I think what would be best is if you 5 

would just please ask the question again, and just, unless 6 

they're asking you to refer to the documents.   7 

THE WITNESS:  Okay.   8 

JUDGE TRACY:  Okay? 9 

THE WITNESS:  That's fine.  I was looking at the timing of 10 

that email so I could answer the question.  11 

Q BY MR. SIEGEL:  And I think what your response would be is 12 

you're not sure, you have to look at the time of the email; is 13 

that correct? 14 

A If you ask a question I'll try to answer it.  15 

JUDGE TRACY:  Just ask -- start over.  16 

MR. SIEGEL:  Okay.   17 

JUDGE TRACY:  Thank you.  18 

Q BY MR. SIEGEL:  At the time before you decided whether or 19 

not to make the recommendation to terminate, you understood 20 

that there had been an effort ongoing to determine if other 21 

workers who worked the NOC shift had witnessed the sleeping or 22 

not; isn't that true? 23 

A I believe that was an effort.   24 

Q And now I'll refer you to General Counsel's 20. 25 
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A Okay.   1 

Q And so please read the email and tell me when you've read 2 

it?   3 

A Okay.  4 

Q Is according to this email a person named Florinda, do you 5 

know who -- do you recall at this moment who Florinda is? 6 

A Yes.  7 

Q And who is Florinda? 8 

A I believe Florinda is the director of nursing.   9 

Q Okay.  So she was a manager who -- did she provide some 10 

input related to the termination decision?  I'm not saying 11 

wouldn't have some input related to the underlying facts, 12 

related to the termination decision.   13 

MR. ALBERT:  Objection, compound question.   14 

JUDGE TRACY:  Rephrase the question. 15 

Q BY MR. SIEGEL:  Okay.  Did Florinda, the director of 16 

nursing, did she provide any information to you before you made 17 

the decision to terminate? 18 

A No.   19 

Q Was any information that she collected relayed to you by 20 

individuals such as Mr. Treude? 21 

A Yes.  22 

Q And this email is a reflection of the relaying of the 23 

information from Florinda to you; is that right? 24 

A Yes.  25 
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Q And according to this email it's not true -- isn't it 1 

right that she looks like she interviewed other CNA's on all 2 

stations, no findings, they denied seeing anything.  So isn't 3 

this email -- this is the email that you saw before you made 4 

the termination decision; correct? 5 

A I'd have to look at the timing of the of when I ordered 6 

the final checks and I believe that's referenced in one of the 7 

other emails.   8 

Q Okay.  Well, go ahead and please do that then.   9 

A None of these emails are refreshing my recollection as to 10 

the exact time the checks were ordered so I can't answer your 11 

question.   12 

Q Well, in any event, if -- let me ask you this question, if 13 

between October 10th, which would you recall what day of the 14 

week October 10th was? 15 

A A Saturday.   16 

Q Okay.  So --  17 

A I don't recall it but it says here on the email it’s a 18 

Saturday.   19 

Q That's what I thought.  I was like, I can't see it.  If 20 

between October 10th and October 12th there was some kind of 21 

definitive proof that these workers had not actually been 22 

sleeping the decision could have been changed; right?  It 23 

wasn't --  24 

A No.  25 
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Q No?  Even if on October 11th some information had come 1 

forward that showed for sure that these workers weren't 2 

sleeping? 3 

A We had four employees sleeping on Unit 4 and one employee 4 

sleeping on Unit 1. 5 

Q No, that's not my question.  I'm saying let's say Ms. 6 

Gilman said to you on October 11th, you know what?  I made the 7 

whole thing up, they weren't sleeping.  You could have changed 8 

your mind; correct? 9 

A Sure.   10 

Q Okay.  And according to this email on October 10th at 2:49 11 

a.m. -- I mean p.m., excuse me; she said that she interviewed 12 

CNA's on, quote, all stations and they denied seeing anything.  13 

She did write that; correct? 14 

A That's what the email says; it's not the complete message, 15 

but yes.   16 

Q That's part of what it says.  And turn to the Station 3 17 

CNA's someone had left a message but that employee was pro-18 

union and the ones that did respond or answer could not 19 

substantiate any sleeping.  So at least at the time of this 20 

email there was absolutely no substantiation from anybody else 21 

who saw these workers sleeping besides Ms. Gilman; isn't that 22 

true? 23 

A No, it's not true.  24 

Q Then who else had seen these workers -- I'm not asking  25 
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you --  1 

A That's your substantiation that there were workers 2 

sleeping.   3 

Q Okay.  But that's according to Ms. Gilman that she took 4 

that photo; correct?  I'm saying, is all of the information of 5 

someone who saw someone sleeping came from Ms. Gilman; correct? 6 

A Ms. Gilman, yes.   7 

Q I mean, just looking at the photo you can't tell how long 8 

they've been sleeping; right?  That's a photo of one point in 9 

time; am I right? 10 

A That's correct.  11 

Q Okay.  So all the information you had about workers 12 

sleeping came from Ms. Gilman, except for these workers who had 13 

been interviewed and said they hadn't seen anything? 14 

A Arlene Waters, yes, I admit to sleeping, she wrote that in 15 

her statement.  Gonzala Rodriguez, so I grabbed my table and 16 

put my head -- I grabbed my table and put my head on the table.  17 

Rolando Bernales wrote, I took a nap.  So there were people 18 

sleeping.   19 

Q My question for you, getting back to originally, you had 20 

no basis to terminate these employees simply for sleeping; 21 

right?  It was the -- a variety of reasons you mentioned.  They 22 

were all sleeping at the same time.  They slept past their 23 

break; correct?  It wasn't just they were sleeping it was all 24 

these other facts; right? 25 
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A I explained to you my reasons.  1 

Q Okay.  But it wasn't just they were sleeping; right? 2 

A No.  3 

Q Okay.   4 

A It wasn't just that they were sleeping.   5 

Q And no one else -- okay, I'm beating a dead horse here, 6 

but this one person, there is a report from Mr. Treude that 7 

there is someone that left a message for who is pro-union; 8 

right?  So Mr. Treude was obviously not very hopeful that that 9 

person would respond with information that was helpful to the 10 

termination decision; correct? 11 

A I don't know what was in Mr. Treude's mind.   12 

Q Okay.  Now, you said that there was a consideration about 13 

the timing of the termination decision; correct? 14 

 There was a discussion about whether or not these workers 15 

should be terminated either immediately or perhaps after the 16 

union election? 17 

A That's correct, sir.   18 

Q And you explained that they had to be fired immediately; I 19 

think you said it was because it posed a risk to the facility, 20 

their conduct? 21 

A It posed a risk to the patients.   22 

Q To the patients, the patients.  Okay.   23 

But isn't it true that if these employees had just 24 

remained suspended and hadn't actually worked that there's no 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

546 

way that they could have posed a risk? 1 

A That also could be true.   2 

Q So what risk to patients were they posing sitting at home? 3 

A I just agree with you, you're right.   4 

Q Isn't it true that the true impact of firing these workers 5 

immediately as opposed to after the union election was that the 6 

remaining workers in the bargaining unit would know that four 7 

of their co-bargaining unit members had just been fired by the 8 

Employer, that was the only difference.   9 

A No.  10 

Q Then what was the difference, why fire them, and not leave 11 

them suspended? 12 

A When you're faced with misconduct at a facility of this 13 

nature, in my mind the only action that one can take is to 14 

terminate them and terminate them immediately.  Their conduct 15 

was egregious, it put patients at risk.  It put the facilities 16 

license at risk, and again, you should not be working at a 17 

skilled working facility unless you take those obligations 18 

seriously.  And in my opinion those workers did not take that 19 

obligation seriously, and therefore their actions should be met 20 

with an immediate termination.   21 

Q And what -- you already said they wouldn't pose a risk if 22 

they were sitting at home.  Do you think that your license -- 23 

the license of the facility would have been more threatened if 24 

you had waited five days? 25 
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A Actually the facility is under an obligation to promptly 1 

investigate allegations of misconduct and take appropriate 2 

remedial measures.  3 

Q So --  4 

A Every time you write an SOC, excuse me, a POC, point of 5 

correction, that's one of the things that we do and, you know, 6 

what problems have been identified, how are you immediately 7 

addressing them and then as part of a POC you're also supposed 8 

take steps to make sure that the behavior doesn't repeat 9 

itself.   10 

Q So you think it would have been a legitimate concern that 11 

not taking appropriate action if you had waited, I think at 12 

that point it was five days, to fire them and kept them out on 13 

suspension? 14 

A I think it's inappropriate.  I think they're --  15 

Q I understand it's inappropriate but you just gave me a lot 16 

of reports that you do and obligations that you have.  You 17 

think this would have violated your obligations if you had kept 18 

them suspended? 19 

A I do.  I think an obligation to act swift when you see 20 

misconduct.  If someone punched your mom while she was sleeping 21 

in bed I would --  22 

MS. NOVOA:  Your Honor, there's no --  23 

JUDGE TRACY:  Sir, there isn't a question.  24 

THE WITNESS:  I think I was adding on to my answer.   25 
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Q BY MR. SIEGEL:  I'm not great with names; can you just 1 

remind me who is the woman that you helped hire for the union 2 

education campaign? 3 

A Carina Hunt.  4 

Q Carina Hunt?  She was included in the correspondence about 5 

the appropriate action to take or not to take with regard to 6 

these workers? 7 

A Yes.  8 

Q And I think you testified that she was included -- one of 9 

the reasons she was included is that if these workers are fired 10 

it might have ripples in the facility? 11 

A Yes.  12 

Q That's correct?  Is one possible ripple you considered if 13 

these workers were fired only days before the election that 14 

some workers might think this was retaliatory? 15 

A You know that didn't cross my mind at the time.  I just 16 

knew that it was going to be a question that was raised and I 17 

thought Carina would need to know --  18 

Q Okay.   19 

A -- what went on.   20 

Q Did she raise that?  Did she say, you know, I think you 21 

need to do it, but, you know, there are -- there is going to be 22 

some concern that some people might think this is retaliatory? 23 

A No, Carina did not provide an opinion as to the decision.  24 

She felt it was outside the scope, really, of what she was 25 
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being asked to do.   1 

MR. SIEGEL:  I don't have any more questions.  2 

JUDGE TRACY:  Mr. Albert? 3 

MR. ALBERT:  Can we take about a three minute break?  I 4 

know it's late and I'll be right back in.   5 

JUDGE TRACY:  Well, before we go off the record, I just 6 

want to ask you one question then in the interim.   7 

What does, I'm not sure if we've had it yet but what does 8 

CPEHR stand for? 9 

THE WITNESS:  We used to be known as California 10 

Professional Employers.  It's a little outdated now.   11 

JUDGE TRACY:  That's not the title of what you work for 12 

anymore? 13 

THE WITNESS:  I still work for CPEHR, but CPE used to 14 

stand for California Professional Employers.  Our core business 15 

is what's called PEO and I don't know if you're familiar with  16 

-- are you familiar with PEO? 17 

JUDGE TRACY:  No.  18 

THE WITNESS:  PEO is a brand of co-employment where let's 19 

say you run a nursing home, which isn't the case of Darron's 20 

facility but you remain the on-site employer responsible for 21 

managing the employees and the activities, we become the 22 

administrative employer.  WE handle things like payroll, 23 

benefits, workers' comp.  24 

JUDGE TRACY:  Right.  25 
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THE WITNESS:  Things of that nature.   1 

JUDGE TRACY:  So this doesn’t stand for anything like your 2 

title of your company that you work for? 3 

THE WITNESS:  Not any --  4 

JUDGE TRACY:  Not anymore? 5 

THE WITNESS:  Not any more.   6 

JUDGE TRACY:  It's just CPEHR? 7 

THE WITNESS:  Just CPEHR. 8 

JUDGE TRACY:  Okay.  All right.  Thank you.  9 

THE WITNESS:  Sorry.   10 

JUDGE TRACY:  That's all right.  Okay.  Let's go off the 11 

record.   12 

(Off the record at 5:27 p.m.) 13 

JUDGE TRACY:  All right.  So before I turn it back over to 14 

Mr. Albert, Mr. Siegel? 15 

MR. SIEGEL:  Yes.  Thank you for letting me reopen my 16 

cross just to offer into evidence Charging Party's Exhibit 2. 17 

JUDGE TRACY:  Any objections? 18 

MR. ALBERT:  None.   19 

MR. SIEGEL:  Did I say something funny? 20 

JUDGE TRACY:  No.  21 

MR. ALBERT:  No, no, I --  22 

JUDGE TRACY:  He thought you were going to ask more 23 

questions. 24 

MR. ALBERT:  I had a physical reaction, I apologize for 25 
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that.   1 

JUDGE TRACY:  So Charging Party -- any objections, sorry.   2 

MR. ALBERT:  No. 3 

JUDGE TRACY:  Okay.  So Charging Party Exhibit 2 is 4 

admitted into evidence and now go ahead Mr. Albert.  5 

(Charging Party Exhibit Number 2 Received into Evidence) 6 

REDIRECT EXAMINATION 7 

Q BY MR. ALBERT: Mr. Sable I believe you testified on direct 8 

that CPE has about 150 nursing home clients? 9 

A A little more than 150, yes.  10 

Q And how long have you been providing advice and counsel to 11 

nursing homes? 12 

A Since 2001.   13 

Q So 15 years? 14 

A Yes.   15 

Q Mr. Sable, let me ask you this.  Is it acceptable for all 16 

employees on a work unit to take a break at the same time for 17 

any length of time? 18 

A No.  19 

Q Is it acceptable --  20 

MR. SIEGEL:  I was going to object as to irrelevant what 21 

his opinion is about this.  What's the relevance of his opinion 22 

in this particular situation for the reasons he stated? 23 

MR. ALBERT:  To the extent that this may play into his 24 

decision, his recommendation I think we can allow it in to the 25 
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record.   1 

JUDGE TRACY:  Okay.  All right.  So I'm going to overrule 2 

the objection.  3 

MR. SIEGEL:  Okay.   4 

MR. ALBERT:  I only have one more question like that.   5 

Q BY MR. ALBERT:  Mr. Sable is it acceptable for all 6 

employees in a work unit to be asleep at the same time for any 7 

length of time? 8 

A No.  9 

Q Mr. Sable, when you made your recommendation to terminate 10 

these employees did you have any idea whether it was going to 11 

help or hinder the Employer's efforts to defeat unionization? 12 

A I did not.   13 

Q Did you get any advice from anybody about that? 14 

A I did not.  15 

Q Did Carina Hunt offer an opinion as to that? 16 

A She did not.  17 

Q Now, Mr. Siegel introduced the letter which is marked as 18 

CP-2, which you've already said you did receive and see; 19 

correct? 20 

A That's correct.   21 

Q Was there an unfair labor practice charge filed; if you 22 

can recall within a day or two after this letter? 23 

A I want to say there was.  24 

Q Well, do you remember right now? 25 
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A I don't, honestly.   1 

Q Well, just by looking at this letter isn't it true that 2 

the mere -- is it true that the mere suspension of these 3 

individuals had already caused a ripple as you talked about in 4 

terms of terminations? 5 

A Yes.  6 

MR. ALBERT:  All right.  Nothing further.   7 

JUDGE TRACY:  Ms. Novoa? 8 

MS. NOVOA:  Nothing further, Your Honor.   9 

JUDGE TRACY:  Mr. Siegel? 10 

MR. SIEGEL:  Nothing further.   11 

JUDGE TRACY:  Okay.  All right.  Thank you very much.  12 

THE WITNESS:  Thank you.  13 

JUDGE TRACY:  Please don't discuss your testimony until 14 

after the close of the hearing, which I'm sure the attorneys 15 

will let you know.   16 

THE WITNESS:  I appreciate that.  Thank you, Your Honor.  17 

Apologize for --  18 

JUDGE TRACY:  Thank you very much.   19 

THE WITNESS:  -- the interruptions.  20 

JUDGE TRACY:  No, it's okay.  Let's go ahead and go off 21 

the record.  Off the record.  22 

(Whereupon, the hearing in the above-entitled matter was 23 

recessed at 5:33 p.m. until Thursday, August 18, 2016 at 9:30 24 

a.m.) 25 
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P R O C E E D I N G S 1 

JUDGE TRACY:  All right.  Mr. Mirrafati, who's your next 2 

witness?   3 

MR. MIRRAFATI:  Darron Treude.   4 

JUDGE TRACY:  Okay.  So, Mr. Treude, the other day, like 5 

Monday, I think.   6 

THE WITNESS:  Correct.   7 

JUDGE TRACY:  I administered an oath swearing you in.  8 

You're still going to be testifying under that oath, okay?   9 

THE WITNESS:  Okay.   10 

JUDGE TRACY:  All right.  Thank you.  So again, go ahead 11 

and state your name and business title for the record.   12 

THE WITNESS:  Darron Treude, Administrator.   13 

MR. ALBERT:  That's not a witness in the back?    14 

MS. NOVOA:  No. 15 

MR. ALBERT:  Okay. 16 

JUDGE TRACY:  Okay.  And go ahead.   17 

MR. MIRRAFATI:  Thank you. 18 

Whereupon, 19 

DARRON TREUDE 20 

having been previously sworn, was called as a witness herein 21 

and was examined and testified as follows: 22 

DIRECT EXAMINATION   23 

Q BY MR. MIRRAFATI:  Hi, Mr. Treude.  Can you tell us when 24 

you started working for Novato?   25 
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A I believe it was August, 2008.   1 

Q Okay.  And back then, what was the name of the Employer?   2 

A The facility?   3 

Q Yes, the facility.   4 

A Country Villa Novato Healthcare Center.   5 

Q Okay.   6 

A Or Healthcare.   7 

Q And at some point, did that name change?   8 

A Yes, I believe it was March, 2012.   9 

Q Okay.  And when that name change occurred, what was the 10 

reason for the name change?   11 

A I understand it was a change in management companies.   12 

Q Okay.  And between the change in management companies from 13 

when it was the Country Villa to the current Novato, did the 14 

policies change in any way, as far as you know?   15 

A Did all the policy change or?   16 

Q The general policies and practices of the facility.   17 

A No.   18 

Q Okay.  Can you explain what Novato Healthcare does, 19 

generally?   20 

A Sure.  Novato Healthcare is -- it's 181 beds skilled 21 

nursing facility.  We provide services to elderly patients; 22 

ortho patients that have elected surgeries, hip/knees; to 23 

dementia care patients; clinically complex patients that are on 24 

Moon Vacs (phonetic), IVs; bedridden patients; long term care; 25 
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hydra care; hospice care.   1 

Q Okay.  And on average, how many patients does Novato take 2 

care of?   3 

A In total?   4 

Q In total.   5 

A Anywhere between 160 to 170 -- 74.   6 

Q Okay.  And approximately how many patients per station in 7 

the facility on average?   8 

A So, Station 1 capacity is 56 beds.  So you asked how many 9 

on that -- on each station on average?   10 

Q Yeah, in general, on average.   11 

A Station 1, on average, may be 45, 50.  Station 2 is 12 

typically pretty full, which is I think 35 bed capacity -- or 13 

36.  I'm not sure offhand.  Station 3, I believe is 47 14 

capacity, and that pretty much stays full.  And station 4, I 15 

believe is about 42, and that pretty much stays full.   16 

Q Okay.  Great.   17 

A So I believe those add up to 181.   18 

Q And how many total employees does Novato currently have?   19 

A Total employees including part-time, full-time, all that, 20 

I believe around 200.   21 

Q Okay.  And do you know how many employees are currently in 22 

a bargaining unit?   23 

A No, I don't.   24 

Q Okay.  Do you have an estimate?   25 
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A One-hundred-sixty maybe.   1 

Q Okay.  Now, going to the events that occurred on October 2 

7, can you explain what you recall that morning when you first 3 

got into the facility?   4 

A Yes.  I got in.  I don't know exact time, 6-ish maybe.  5 

Teresa Gilman, dietary service manager, came to me, explained 6 

to me what she had saw and witnessed five staff sleeping.  I 7 

was pretty in shock at that point.  I think I talked a little 8 

about this on Monday.  It needed to process.  So I talked to 9 

her a little more, got some more details about where and the 10 

positioning of the staff and, you know, including their pillows 11 

and their head backs and feet up.  With each individual, I 12 

believe she showed me the picture at that point, I believe time 13 

frame and overall of her rounding.  And I think she did like 14 

three round laps in the building and I believe she said it was 15 

between 15 and 20 minutes.  That's it.   16 

Q Okay.  Did you ask her -- so when did you receive a 17 

picture from her?   18 

A When did I receive the picture?   19 

Q Yes.   20 

A I believe it was that day.   21 

Q Okay.  I'm going to hand you a document marked as Employer 22 

Exhibit 6.   23 

MR. MIRRAFATI:  And well -- have to give a copy to the 24 

court reporter, eventually.   25 
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Q BY MR. MIRRAFATI:  Have you seen that document before?   1 

A Yes.   2 

Q And what is it?   3 

A A picture of two staff sleeping behind the nurse's 4 

station.  It appears they have, you know, obviously their head 5 

back.  It appears they have pillows.  It appears they have 6 

their legs up.   7 

MS. NOVOA:  Objection.  That's not in the picture.   8 

MR. SIEGEL:  Well, he could –-  9 

(Counsel confer) 10 

MS. NOVOA:  Withdrawn.   11 

MR. MIRRAFATI:  Okay.   12 

Q BY MR. MIRRAFATI:  Did you ask her how she took that 13 

picture?   14 

A Yeah.  I'm not sure if I -- I specifically asked that 15 

question.  I believe she showed me on her phone. 16 

Q Okay.  17 

A Because we had talked about that.   18 

Q Did she explain the process that she went through to take 19 

the picture?   20 

A Yeah.  I don't remember all the details offhand.  I know 21 

she was, you know, doing rounds, and I think towards the end of 22 

her round, she took the picture.  I think she was worried about 23 

her -- the sound of the phone making a noise and waking the 24 

staff up.   25 
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Q Okay.  Did you ask her why she didn't take more pictures?   1 

A I believe I did, and I think that's what -- how she 2 

answered was that the sound of her camera made a click or a 3 

snap sound, and she was worried that it was going to wake them 4 

up.   5 

Q Okay.  Do you know if that picture that she gave you had a 6 

time stamp on it at that time?  7 

A No, I believe it -- no, it didn't.   8 

Q Okay.  Did you ask her if the -- at any point in time, if 9 

she could obtain a time stamp for that picture somehow?   10 

A Yeah.  I don't know -- I don't remember if I asked her 11 

initially at that point, but I think a couple months down the 12 

road we had asked her again -- or had asked her.   13 

Q Okay.  Did you, at any point, learn why it did not have a 14 

time stamp on that picture?   15 

MR. SIEGEL:  Objection.  Irrelevant as -- to the extent 16 

that he found out after the terminations.  If he found out why 17 

there was no time stamp afterwards, that couldn't have 18 

influenced his termination decision.   19 

JUDGE TRACY:  Okay.  I mean I'm going to overrule the 20 

objection, but that's an argument to make in the brief.   21 

MR. SIEGEL:  Okay.   22 

Q BY MR. MIRRAFATI:  Okay.   23 

A So, right.  24 

Q Did you learn at any point -- you can answer.  Did you 25 
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learn at any point in time why she could not obtain a time 1 

stamp?   2 

A Yes.  My understanding, her phone wasn't -- it didn't have 3 

the upgrades on it.   4 

Q Okay.  Did she, at any point, obtain the upgrade for her 5 

phone?   6 

A Yes.   7 

Q Okay.  And at some point did the picture show a time 8 

stamp?   9 

A Correct, yes.   10 

Q And do you know when that occurred, approximately?   11 

A The time on the picture?   12 

Q Yes.   13 

MR. SIEGEL:  Again, I would just object.  I don't think 14 

there should be any evidence in the record as to -- if you 15 

learn the time stamp on the phone and what it said, if you 16 

learned about it after the termination.  That's unduly 17 

prejudicial and irrelevant if the information comes in.  He 18 

wasn't -- it didn't influence his termination decision.   19 

MR. ALBERT:  To the extent that it corroborates our time 20 

line in our witness's testimony about what the time line was, 21 

it's extremely relevant.   22 

MS. NOVOA:  But I'm going to object also to the extent 23 

that if they're arguing that he relied on that time stamp to 24 

make his decision, it's completely invalid at this point.   25 
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MR. ALBERT:  We're not arguing that.   1 

MR. MIRRAFATI:  We're not arguing whether he did.   2 

MR. SIEGEL:  It doesn't matter because -- the only thing 3 

that matters is what was in his mind at the time of the 4 

termination decision.   5 

MR. ALBERT:  That's not --  6 

MR. SIEGEL:  Anything else is not -- that's what's at 7 

issue -- what we have to prove is that he was motivated by  8 

anti-union animus.  And your burden in rebuttal is to show 9 

that, in fact, he was -- he could have also been influenced or 10 

he would have made the same decision had there not been  11 

anti-union animus.  And anything that happened after the 12 

termination decision is irrelevant to either of those 13 

questions.   14 

MR. ALBERT:  It's not irrelevant to a credibility 15 

determination.  16 

MR. MIRRAFATI:  Correct. 17 

MR. ALBERT:  Which is exactly what you're going to be 18 

asked to do here, and this is going to be of assistance to you 19 

in making that determination.   20 

JUDGE TRACY:  So, you know, I mean -- again, I'm going to 21 

overrule the objection.  I know, myself, what the standard is.    22 

And so, this is one piece of evidence that's part of what 23 

they're arguing, and it goes to the weight of the evidence that 24 

I give it of when -- the time line of when things happened.   25 
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So I mean, I'm going to allow it for that purpose, but I 1 

need some time frames about when this additional information 2 

was discovered.   3 

MR. ALBERT:  Just so we're clear, I'm obviously going to 4 

have Ms. Gilman testify about that as well.   5 

JUDGE TRACY:  Yeah.   6 

Q BY MR. MIRRAFATI:  So, do you recall approximately when 7 

you found out that she could obtain a time stamp copy of the 8 

picture?   9 

A When I found out?   10 

Q Yes.  Or when did you actually receive the time stamp copy 11 

of the picture?   12 

A I think it was in February.   13 

Q Okay.   14 

MR. SIEGEL:  And just for the record again, I'm going to 15 

object on relevance if he's stating he learned on February, 16 

2016.   17 

JUDGE TRACY:  That's fine.  I'm going to overrule the 18 

objection again.   19 

Q BY MR. MIRRAFATI:  And I just handed you Employer  20 

Exhibit 7.  Have you seen this document before?   21 

A Yes.   22 

Q And what is it?   23 

A It's same picture as the first picture.  It just has the 24 

date and time on there.   25 
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Q Okay.  Now, in preparation for this hearing today, did you 1 

prepare any diagrams or take any pictures to help explain where 2 

these individuals were located on the day that they were 3 

observed by Ms. Gilman?   4 

A Yes, the sil -- layout diagram.   5 

Q Okay.  Can you turn to Joint Exhibit 3(a), please?  It 6 

should be in front of you somewhere.   7 

MR. ALBERT:  3(a).   8 

MS. NOVOA:  3(a). 9 

MR. MIRRAFATI:  Let me know if you have 3(a).  Yeah, it 10 

should be here.  There you go.  11 

MR. SIEGEL:  Is this another exhibit?   12 

MR. MIRRAFATI:  Yes.  I'm going to talk about it in a 13 

second.   14 

MR. SIEGEL:  Oh.  Do you have a copy for me?   15 

MR. MIRRAFATI:  For now, I'm talking about --  16 

MR. SIEGEL:  Please?   17 

MR. MIRRAFATI:  Oh, here.  You should have had four.  18 

Sorry. 19 

MR. SIEGEL:  Sorry.  Thank you.   20 

Q BY MR. MIRRAFATI:  Are you looking at Joint Exhibit 3(a)?   21 

A Yes.   22 

Q Okay.  And where on that document does it show where these 23 

individuals were observed?   24 

A In the left lower corner of the map, Station 4, the 25 
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letters A, B, C and D.   1 

Q What do those stand for?   2 

A The individuals as they were observed seen.   3 

Q Do you know which ones they were, which one corresponds to 4 

A, which one corresponds to B and D and C?   5 

A Yes.   6 

MS. NOVOA:  And Your Honor, I'm going to object to the 7 

extent that Mr. Treude is not testifying from his own knowledge 8 

of this.  If he's testifying as to what he was told, then they 9 

should clarify that.  10 

JUDGE TRACY:  So, you know, I'll sustain the objection.  11 

If you could just clarify the question here?   12 

MR. MIRRAFATI:  Sure.   13 

Q BY MR. MIRRAFATI:  How do you know what letter corresponds 14 

to each of these individuals here?   15 

A How do I know?   16 

Q Yes.   17 

A By Teresa telling me.   18 

Q Okay.  And when did Teresa tell you?   19 

A She first initially told me that morning of the 7th.   20 

Q Okay.  And in preparation for the hearing today, did  21 

you –- in preparing this diagram, Joint Exhibit Exhibit 3(a) -- 22 

did you prepare that by yourself or with somebody else?   23 

A I had the maintenance director measure out and the layout.  24 

And do the markings as far as feet and stuff, I put the letters 25 
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down.   1 

Q Okay.  You put the letters down yourself?   2 

A Correct.   3 

Q Based on what Teresa told you?   4 

A Yes, correct.   5 

Q Okay.  And did you also take pictures of the facility at 6 

the time you made these diagrams?   7 

A No, I had another manager take the pictures.   8 

Q Okay.  Can you turn to Employer Exhibit 8, which is in 9 

front of you?  Have you seen that document?   10 

A Yes.   11 

Q Okay.  And what is that?   12 

A Again, that's the picture we recently talked about as far 13 

as the time and the date stamp.  It's a little smaller, and it 14 

has letters corresponding to identify the staff members.   15 

Q Okay.  And the letter, who wrote those letters on the 16 

document?   17 

A I did.   18 

Q Okay.  And what about the second page of Employer  19 

Exhibit 8, what is that?   20 

A That's pictures of where the staff were, from what Teresa 21 

told me, corresponding to the map that we just discussed, Joint 22 

Exhibit 3(a) I guess you can say.   23 

Q Okay.   24 

MS. NOVOA:  And Your Honor, I'm going to object to this 25 
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document coming in through Mr. Treude.  It's hearsay.  It's -- 1 

he doesn't have personal knowledge that these pictures actually 2 

reflect where the witnesses were seen.  Ms. Gilman didn't take 3 

these pictures.  It's inappropriate to come in through  4 

Mr. Treude.   5 

MR. MIRRAFATI:  This is simply to illustrate where they 6 

were at based on what he was told from Ms. Gilman.  Ms. Gilman 7 

can come and testify to this as well, but he's the one that 8 

prepared these -- the letters.  So, it's necessary to have him 9 

authentic that.  We can bring the evidence in later through  10 

Ms. Gilman, if necessary, but for now, we'd like to have him 11 

talk about how he prepared it, to authentic it at least, for 12 

Ms. Gilman.   13 

MS. NOVOA:  I would question the reliability of it if  14 

Ms. Gilman wasn't involved at all in taking these pictures.  I 15 

question whether it was the correct place.   16 

JUDGE TRACY:  So, you know, again –- so, you know, I'm 17 

again going to overrule the objection.  This is – obviously, 18 

all these things were taken after the decision was made.   19 

So, you know, I'm going to allow it in for your defense, 20 

but I don't really know how this is exactly relevant to what 21 

happened last year.  But I'm going to allow it in so that -- 22 

well, he can testify to it.  You haven't even moved for 23 

admission.   24 

But I think though that appropriately to have it come in 25 
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is through Ms. Gilman, if you were thinking to have it come in 1 

through this witness, at least he can -- since he took the 2 

pictures, he can authentic it.   3 

MR. MIRRAFATI:  Right.  So, it would need a -– be a 4 

combination of his testimony combined with hers.   5 

JUDGE TRACY:  Yeah.  Yeah, so we'd just hold off on 6 

admitting into it evidence.   7 

MR. MIRRAFATI:  Sure.  We could do that.  8 

JUDGE TRACY:  I mean not that anybody's done that yet 9 

still, but okay?   10 

MR. MIRRAFATI:  So I'll -- can I just go ahead and move in 11 

Exhibit 6 and 7 for now? 12 

JUDGE TRACY:  Any objections?   13 

MR. SIEGEL:  I just want to voir dire for -- just for a 14 

minute on Employer 6.   15 

JUDGE TRACY:  Yes.  16 

MR. SIEGEL:  Like two questions. 17 

VOIR DIRE EXAMINATION  18 

Q BY MR SIEGEL:  If you'd look at Employer 6, Mr. Treude?   19 

A Okay.   20 

Q Okay.  Is this –- so, to the best of your knowledge, is 21 

this an accurate representation of the photo as you first saw 22 

it?   23 

A As I first saw it?   24 

Q I mean as you -- yeah.   25 
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A I think I first saw it on her phone.  But on her phone -- 1 

and this picture looked the same to me at this point, yes.  I 2 

guess would be yes to your question, if I'm hearing it 3 

correctly.   4 

Q Okay.  That's --  5 

A So, I had some challenges with your questions on Monday, 6 

so.   7 

Q That's fine.   8 

MR. SIEGEL:  I have no objection.   9 

MS. NOVOA:  No objection either.   10 

JUDGE TRACY:  All right.  So Employer Exhibit 6 is 11 

admitted into evidence. 12 

(Employer Exhibit Number 6 Received into Evidence)   13 

JUDGE TRACY:  How about 7?  Any objections?   14 

MR. SIEGEL:  Just same objection as before.  It's 15 

irrelevant.   16 

MS. NOVOA:  I join in the objection of relevance but 17 

understand your prior ruling.   18 

JUDGE TRACY:  So, again, this just goes to the weight of 19 

this evidence as they may argue that it goes to also the 20 

credibility of these different witnesses, but I mean I do know 21 

that it was -- the time stamp was added quite a few months 22 

after.   23 

Nevertheless, I'm going to allow Employer Exhibit -- I 24 

don't feel like I have a number on this one -- 7.  Is there -- 25 
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at least her copy has it?   1 

MR. MIRRAFATI:  Yes.  Sorry if I didn't mark that one.   2 

JUDGE TRACY:  Okay.   3 

MR. MIRRAFATI:  I was intending to mark all of them.   4 

JUDGE TRACY:  So Employer's Exhibit 7 is admitted into 5 

evidence.  Okay. 6 

(Employer Exhibit Number 7 Received into Evidence)  7 

MR. MIRRAFATI:  Great.  Thank you.  8 

DIRECT EXAMINATION (CONTINUED)  9 

Q BY MR. MIRRAFATI:  Mr. Treude, was Ms. Gilman's 10 

observations done on her regular shift?   11 

A Was her observations --  12 

Q On October 7, was that -- were they observed on a regular 13 

shift?   14 

A Meaning with her regular times or day or?   15 

Q Yeah, regular time that she comes in?  16 

A I believe she came in a little earlier that day.   17 

Q Okay.  Do you know why she came in earlier that day?   18 

A Yeah.  She came in -– I think I might have talked about 19 

this Monday -- came into -- she was signed up for that slot to 20 

come in and do education, develop that flyer, whatever the 21 

flyer was out for that day, and talk to the staff, be available 22 

if there -- they have they questions.   23 

Q Okay.  Were the -- was she the only management told to 24 

come in early during that time frame?   25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

575 

A No, no, several had signed up to come in different shifts.   1 

Q Okay.  And were these managers that were signed up to come 2 

in early, were they -- was it intended that they target certain 3 

individuals?   4 

MS. NOVOA:  Objected -- objection.  Leading.   5 

JUDGE TRACY:  So, sustained. 6 

MR. MIRRAFATI:  Okay.     7 

Q BY MR. MIRRAFATI:  What was the general intent behind 8 

these early meetings with managers coming in early?   9 

A To talk about the flyer that was being passed out, educate 10 

the staff, be available if they have questions.   11 

Q Okay.  Did they -- at some point, did some of these 12 

managers also tell employees to go to education meetings, union 13 

education meetings?   14 

A Yes.  I believe they helped tell the staff that were 15 

assigned that day, you know, for that meeting slot, to go to 16 

the meetings.   17 

Q Have you directed any employees, during that time frame, 18 

to go to these education meetings?   19 

A I think I had asked a couple to go to the meetings.   20 

Q Okay.  And what is the normal protocol for individuals 21 

going to these meetings?   22 

A Normal protocol?   23 

Q Did you have a standard protocol for who attends these 24 

meetings?   25 
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MS. NOVOA:  Objection as to vague.   1 

Q BY MR. MIRRAFATI:  The union education meetings, how were 2 

they scheduled?   3 

A Oh, they just were scheduled just based on who was on at 4 

that shift and assignment and, you know, how many people were 5 

on each station so we had proper coverage, et cetera.   6 

Q Okay.  And what was the goal of these union education 7 

meetings?   8 

A To provide education about the flyers, the process.  And I 9 

think I had mentioned some examples on Monday; the voters' 10 

card; how to vote; rights; NLRB handbook. 11 

Q Okay.  Do you know if the Employer's opinion on whether 12 

the employees should join a Union or not was discussed in these 13 

meetings? 14 

A I don't know specifically.  They were in a campaign and 15 

educating the staff about the process and to, you know, vote no 16 

and why.  I mean, there's -- you know, educating them on the 17 

process. 18 

Q Okay.  So you mentioned that -- did you personally want 19 

them to vote no? 20 

A Did I personally? 21 

Q Well what was the -- why don't you tell me about -- do you 22 

know why the Union consultant was hired in the first place? 23 

A Just to keep the building union free. 24 

Q Okay.  Okay, so let's go back to -- now after you spoke to 25 
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Ms. Gilman on October 7, on the morning of October 7th; what 1 

did you do next? 2 

A After I spoke with her? 3 

Q Yes. 4 

A I don't -- I'm not sure exactly the next step that I took, 5 

whether if I emailed Josh or not.  Soon after I got done 6 

talking with her and processing and getting, you know, what we 7 

had discussed.  I got Florinda, the director of nurses, and 8 

went to those individuals, and individually asked them with 9 

Florinda there about their meal break, and if they had taken 10 

any other breaks. 11 

Q And what was the general response that you received from 12 

the individuals? 13 

MR. SIEGEL:  Objection, overbroad. 14 

MR. MIRRAFATI:  Okay. 15 

MR. SIEGEL:  And he should -- general response is not 16 

really important, it's what they -- each individual 17 

specifically said. 18 

JUDGE TRACY:  So sustained. 19 

Q BY MR. MIRRAFATI:  What did -- do you recall what Arlene 20 

Waters told you?  Arlene Waters-Brown. 21 

A I believe she gave me the time she took her meal break, 22 

and said she had taken no other breaks. 23 

Q Okay.  Do you recall what Narvius Metellus told you? 24 

A It was similar.  All their responses were similar; they 25 
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each individually gave me their meal time that they had taken.  1 

And told me they had no other breaks. 2 

Q Okay.  What about Rolando Bernales; what did he tell you? 3 

A The same; gave me his meal time and said he had no other 4 

breaks. 5 

Q Okay.  And did Lea Sabelino tell you the same thing? 6 

A Yes, correct. 7 

Q Was Teresa Gilman with you during any of these 8 

conversations with the employees? 9 

A No, I don't believe so. 10 

Q Did you take any notes of your conversations with these 11 

employees on the morning of October 7th? 12 

A Yes. 13 

Q I'm going to hand you a document marked as Employer's 14 

Exhibit 9.  Have you seen this document before? 15 

A Yes. 16 

Q And what is it? 17 

A It's my notes. 18 

Q Okay.  The first half of the first page of Employer 19 

Exhibit 9; what are those notes of? 20 

A The first half of the page? 21 

Q Correct. 22 

A That's my notes of asking what time they had taken their 23 

meal period and if they had taken any other breaks. 24 

Q Okay.  And at the top it mentions October 6th, 2015; was 25 
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that the date that you met with these employees? 1 

A No, that was the beginning of their shift.  I met with 2 

them, as I mentioned earlier, soon after Teresa told me about 3 

what she had saw. 4 

Q Okay.  So you met with them on October 7th? 5 

A Correct. 6 

Q Now on these notes, can you explain what -- if you go, 7 

like the third line, fourth line down --  8 

MR. SIEGEL:  I'm going to object to any testimony about 9 

these notes on the basis of hearsay, and relevance.  These are 10 

pure hearsay notes.  Nothing -- he hasn't testified to anything 11 

that needs to refresh his memory or that this contradicts 12 

anything that he said.  So it's objectionable, and shouldn't be 13 

admitted into evidence on the basis of hearsay. 14 

MR. MIRRAFATI:  These are the parties that are claiming 15 

they were discriminated against, their party admission. 16 

MR. SIEGEL:  They didn't --  17 

MS. NOVOA:  I don't see how these are party admission, 18 

Your Honor. 19 

JUDGE TRACY:  Okay. 20 

MR. MIRRAFATI:  He's testifying to what he was told that 21 

day. 22 

MR. SIEGEL:  And that's fine, but these notes are -- he 23 

can testify to it, but he can't present notes about recording 24 

those --  25 
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MR. MIRRAFATI:  Why not? 1 

MR. SIEGEL:  -- conversations, because it's hearsay. 2 

MR. MIRRAFATI:  It is demonstrating that at the time he 3 

heard what he heard, he made notes certifying that's what he 4 

heard.  There's nothing wrong with that. 5 

JUDGE TRACY:  Okay.  First of all, these aren't party 6 

admissions, but again, kind of what happened yesterday is that 7 

we need to -- one, we haven't moved to admit these yet, okay?  8 

So that's a little bit early about that, objection about that.  9 

But, you know again, we need to get his testimony without using 10 

the notes.  You've done that already with some parts of this, 11 

so continue on with -- I mean, you know, the notes I don't 12 

even -- there's a lot I could say, but you know -- what is the 13 

purpose of the notes at this point? 14 

MR. MIRRAFATI:  Well the practice of Novato is that 15 

whenever they do an investigation they take notes.  And that's 16 

their typical business practice to take these notes as part of 17 

any investigation.  So that should be regular business records, 18 

they're done in the course of business. 19 

JUDGE TRACY:  Okay.  So is that how you're seeking to 20 

admit them? 21 

MR. MIRRAFATI:  There's a bunch of various options we 22 

would like to argue that they should be admitted. 23 

JUDGE TRACY:  Okay.  But again, nobody has moved to admit 24 

them.  He was just testifying from them. 25 
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MR. MIRRAFATI:  Right. 1 

JUDGE TRACY:  So if you're going to have him testify, let 2 

him testify from his own memory.  And then later, if you're 3 

looking to move for admission, then you can move and then they 4 

can object, and you can say why there is an exception to that. 5 

MR. MIRRAFATI:  I'd like to move for admission then and we 6 

can talk about it. 7 

MR. ALBERT:  I'm sorry, he's already testified about what 8 

he recalls these folks saying to him, and this is just his 9 

notes, which by the way, are completely consistent with what he 10 

testified to just clarifying this is what they said to him. 11 

MR. SIEGEL:  And that's exactly right.  Prior consistent 12 

statement is not an exception to the hearsay rule, A.  And B, 13 

you know, to the extent that he's testifying to anything 14 

remaining in these notes, it's as if any witness had notes in 15 

front of them while they are testifying, you can't do that.  I 16 

mean he needs to, at the very least before they move for 17 

admission, he should turn this document over and testify from 18 

his memory first.  That's cheating. 19 

JUDGE TRACY:  So -- right, so I mean, I would agree with 20 

that part.  I mean, the top part is what he's already testified 21 

to.  I don't know about the bottom part.  So --  22 

MR. MIRRAFATI:  Okay.  So we'll get into that later then, 23 

I'll do that.  So we can -- let's not move for admission now, 24 

I'll have him testify to the rest of it, and then --  25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

582 

JUDGE TRACY:  Okay. 1 

MR. MIRRAFATI:  -- we'll bring it in later. 2 

JUDGE TRACY:  Okay. 3 

Q BY MR. MIRRAFATI:  So after you met with the employees on 4 

October 7th, what happened next? 5 

A I believe I might've emailed Josh or reached out to him 6 

to, you know, go over things. 7 

Q Okay.  And what was the result of that conversation? 8 

A Reviewing things with him, we came to the conclusion to 9 

suspend and continue to investigate. 10 

Q Okay.  And do you know who called the employees to suspend 11 

them? 12 

A Yeah, that was Florinda, she called them individually and 13 

explained what had happened, and -- 14 

MR. SIEGEL:  Objection, hearsay.  He's testifying as to 15 

what Florinda said in these conversations.  He has no basis, no 16 

foundation to testify as to what she said. 17 

Q BY MR. MIRRAFATI:  Did Florinda tell you what she told the 18 

individuals? 19 

A Yes. 20 

Q And as far as you know, she is the one that called the 21 

employees to suspend them, correct?  22 

A Correct. 23 

Q Okay.  Now after the suspension occurred -- do you know 24 

what date the suspension occurred? 25 
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A It was the same day. 1 

Q Okay.  And after the suspension, what happened next? 2 

A We just continued the investigation. 3 

Q Okay. 4 

A She did some other staff interviews.  I believe I reached 5 

out to one, he didn't return a call.  I did another interview.  6 

Reviewed their files.  Just continued the investigation 7 

process. 8 

Q Okay.  At some point did you speak with Ms. Gilman as part 9 

of your investigation? 10 

A Yeah.  I circled back with her and had her explain, you 11 

know, everything that she had saw and observed.  And, you know, 12 

went over all the details again with her as well. 13 

Q Do you know what date you met with her again? 14 

A I want to say it was the 9th. 15 

Q Okay.  And what was the point of that second meeting with 16 

Ms. Gilman? 17 

A Just to continue -- go through the investigation as far as 18 

getting -- you know, making sure there was nothing missed, and 19 

getting all the data from her and the details from her.  The -- 20 

going over her rounding in the building; see the -- you know, 21 

the staff and their positions at Station 4 and the one on 22 

Station 1; timeframes.  You know, she's explaining how they 23 

were positioned.  And their heads on the pillows, and their 24 

feet up.  And, you know, the timeframe, again, for that. 25 
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Q Okay.  What was the timeframe?  Did she tell you what the 1 

timeframe was? 2 

A Yeah.  I believe her and I initially talked about that, 3 

and then again at that point, it was like, you know, around 15, 4 

20 minutes. 5 

Q Okay.  When you're referring to the timeframe, can you 6 

explain what that was for?  The 15, 20 minutes; what was that 7 

in reference to? 8 

A Just her observation of them sleeping in their positions 9 

and the timeframe of her rounding, seeing them. 10 

Q All right.  Okay, in addition to meeting with Ms. Gilman 11 

again, do you know if there was additional conversations with 12 

the employees that were suspended? 13 

A Yeah.  We -- I had Florinda call them to have them come in 14 

to do interviews. 15 

Q Okay.  Can you turn to Employer Exhibit 1?  Should be in 16 

front of you. 17 

A Okay. 18 

Q Have you seen these documents before? 19 

A Yes. 20 

Q And what are they? 21 

A They're individual interview records. 22 

Q Okay.  At the bottom of each document has administrator 23 

signature; is that you? 24 

A Yes. 25 
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Q That's your signature on the bottom of each? 1 

A Correct. 2 

Q And why did you sign them? 3 

A I read and reviewed them. 4 

Q Okay.  So after these -- the meetings with these employees 5 

on October 9th, what happened next? 6 

A I think I might've sent another email or I called Josh and 7 

kind of summarized, you know, kind of that point in time of the 8 

investigation. 9 

Q Okay.  Can you turn to Employer Exhibit 2, please? 10 

A Okay. 11 

Q Do you have it in front of you? 12 

A Number 2, right?  13 

Q Yes.  What are you looking at right now? 14 

A You said Number 2? 15 

Q Correct. 16 

A Okay.   17 

Q Is that the email you're referring to that you sent to 18 

Josh? 19 

A Yes. 20 

Q And why was this sent? 21 

A Why was it sent?  Just to communicate to him that, you 22 

know, what was going on in the investigation, and summarizing 23 

what had happened. 24 

Q Okay.  Now can you explain the dates that are next to each 25 
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individual; what is that referring to?  So like for instance, 1 

next to Sabelino's name you have 8/27/2008; what does that 2 

refer to? 3 

A The date of hire. 4 

Q Okay.  And is that the -- so the dates are all for the 5 

date of hire for each individual? 6 

A Correct. 7 

Q And how did you find these dates of hire? 8 

A On their file I believe. 9 

Q Do you know if all of these dates of hire are accurate as 10 

you're looking at them today? 11 

A No, I believe Rolando's is 2009. 12 

Q Okay.  Okay, now on this email, it was sent to Josh Sable, 13 

Rick Albert, and Carina Hunt; is that correct?  14 

A Correct. 15 

Q And do you know why it was sent to Carina Hunt? 16 

A No, I think just to let her know what was going on. 17 

Q Okay.  Why was it important that she know what was going 18 

on? 19 

A She was managing the campaign, so I believe I did just so 20 

she was aware of what was going on in case there was questions 21 

or something she couldn't --  22 

Q Okay. 23 

A -- direct staff to appropriate people to respond. 24 

Q Okay.  During your initial testimony, you were shown 25 
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another email in which you sent to Carina a copy of the picture 1 

that was taken by Ms. Gilbert (sic), correct?  Do you recall 2 

that? 3 

A Correct, yes. 4 

Q Okay.  And I think in that testimony you stated that you 5 

sent it to her, because you were in shock? 6 

A Correct. 7 

Q Okay.  Any other reasons that you sent it to her? 8 

A Yeah.  I mean, I just -- just for informational reasons.  9 

I mean, I -- just mainly shock and, you know, what was going 10 

on. 11 

Q Okay.  So after this email was sent on October 9th, what 12 

happened next? 13 

A I just continued the investigation; reviewing all the 14 

data.  I'm not sure if Josh and I spoke at that point in time, 15 

you know, talked individually about the situation. 16 

Q Okay.  Did you look at -- review the schedules to see 17 

anything about the individuals that were working that night in 18 

Station 4? 19 

A Did I review their --  20 

Q The schedules of the individuals working in Station 4. 21 

A Yeah.   22 

Q And what was the reasoning behind that? 23 

A Just part of the investigation, showing that they were 24 

assigned, and scheduled, signed in. 25 
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Q Okay.  Did you try to confirm if they were the only people 1 

working on that shift, in Station 4? 2 

MS. NOVOA:  Objection, leading. 3 

JUDGE TRACY:  Sustained. 4 

Q BY MR. MIRRAFATI:  At any point in time did you review 5 

documents to check the individuals that were working on the 6 

station -- on Station 4 that evening? 7 

A Yeah, yeah.  As I mentioned I looked at the assignments 8 

for that -- beginning of that night shift, and for that 9 

station. 10 

Q And were there any other individuals working in Station 4 11 

that night? 12 

A No.  Just as far as -- the three CNAs and that licensed 13 

nurse that has been -- being discussed. 14 

Q Okay.  Did you do any investigation into the individual 15 

that was terminated that was in Station 1? 16 

A The other individual at the same point? 17 

Q Correct. 18 

A Yeah, yeah. 19 

Q Okay.  And what was done with respect to that employee? 20 

A I mean, nothing different from, you know, what was 21 

investigated through this whole process.  I mean, that person 22 

was pretty much in the same process, because of, you know, the 23 

same time period and all that.  So, you know, she wasn't 24 

separated out of the four on Station 4.  So, you know, the same 25 
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investigation process, the interview. 1 

Q Okay. 2 

A So exact same process.  You know, the outcome of her 3 

employment was terminated. 4 

Q Okay.  Did you speak to anybody else in Station 1 that was 5 

working that evening? 6 

A Yes, yeah.  I and the director of nurses spoke 7 

individually with the charge nurse assigned to that station. 8 

Q Okay.  And who was that charge nurse? 9 

A Nadine. 10 

Q Okay.  And what was the point of speaking to her? 11 

A To -- as far as the investigation process, to interview 12 

her, and to see, you know, what she observed and saw. 13 

Q Okay.  And do you know what she observed? 14 

A I don't remember all the details, but I believe she did 15 

say she saw the CNA with her head down, pretty much confirming 16 

what Teresa had witnessed. 17 

Q Okay.  Did that charge nurse receive any kind of 18 

discipline? 19 

A Yes, she did. 20 

Q And what was that discipline? 21 

A She received a warning, a written warning I believe. 22 

Q Okay.  Do you know why? 23 

A Yeah.  I mean, she observed, or -- you know, allowed that 24 

CNA to put her head down and sleep when she's supposed to be, 25 
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you know, sitting next to a patient that was on monitoring.  1 

Because she was a fall risk, and had multiple falls.  So that's 2 

why.  I mean, she failed as well. 3 

Q Okay.   4 

MR. MIRRAFATI:  I would like to now move for admission for 5 

Employer Exhibit 9. 6 

JUDGE TRACY:  Any objections? 7 

MS. NOVOA:  I'd like to do some voir dire, Your Honor. 8 

JUDGE TRACY:  Go ahead. 9 

VOIR DIRE EXAMINATION 10 

Q BY MS. NOVOA:  Mr. Treude, can you explain on the first 11 

page, under the first section of notes --  12 

A I'm sorry, what are we looking at? 13 

Q In Employer Exhibit 9, please. 14 

MR. SIEGEL:  Your notes. 15 

Q BY MS. NOVOA:  Your notes. 16 

A Oh, the one I turned over? 17 

Q Yes. 18 

A Okay. 19 

Q What's this on the right-hand side of the page, it looks 20 

like a signature and something above it; can you explain what 21 

that is? 22 

A So in the middle of the page? 23 

Q Uh-huh. 24 

A It just says individual interviews, and it's my signature. 25 
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Q Okay.  And so Mr. Mirrafati already explained that the 1 

10/6 date was the date -- was not actually the date you had 2 

these conversations, correct?  At the very top of the page. 3 

A Yeah.  I mean, I believe he asked me that question and I 4 

explained. 5 

Q Yeah.  But the other dates on the page; 10/9, and then on 6 

the second page 10/10 and 10/10; are those the dates you had 7 

those conversations? 8 

A Yes, correct. 9 

MS. NOVOA:  No further questions, Your Honor. 10 

JUDGE TRACY:  So any objections to Employer Exhibit 9? 11 

MS. NOVOA:  No objection, Your Honor. 12 

MR. SIEGEL:  No objections. 13 

JUDGE TRACY:  All right, so Employer Exhibit 9 is admitted 14 

into evidence. 15 

(Employer Exhibit Number 9 Received into Evidence) 16 

DIRECT EXAMINATION (CONTINUED)  17 

Q BY MR. MIRRAFATI:  Can you turn to GC Exhibit 17?  It's an 18 

email, it should be in front of you. 19 

A 17? 20 

Q Correct. 21 

A Okay. 22 

Q Okay.  So can you go to the -- on page 1 of Exhibit 17?  23 

The first paragraph of the email on October 7th, at 9:00 a.m. 24 

A Uh-huh.  Yes, I'm sorry. 25 
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Q So the part that says, "My DSM said it was about 4:10 1 

a.m."  Do you see that? 2 

A Yes. 3 

Q Okay.  Do you know what you meant by saying that? 4 

A You know, as I kind of talked about it on Monday I'm not 5 

specifically sure if that -- you know, when she did her first 6 

round or what that was related to. 7 

Q Okay.  Now the last part of that email, that same email, 8 

the part that says my activity director just told me she saw 9 

some staff last week.  Do you see that? 10 

A Yes. 11 

Q What did that mean? 12 

A You know, on -- I mentioned Monday, I kind of forgot she 13 

had mentioned that.  From what I can recall, when she told me 14 

that, I think it was, you know, a week ago.  And I think I 15 

believe I asked if Florinda knew.  So I expected Florinda to 16 

follow up.  There wasn't any, you know, details or anything as 17 

far as who or -- you know, if the whole station was asleep or 18 

anything like that.  So I figured Florinda had followed up and 19 

didn't have, you know, anything there.  Just from what I can 20 

really remember at all. 21 

Q Okay.  Do you know if the circumstances related to that 22 

was in any way similar to the situation here? 23 

MR. SIEGEL:  Objection, vague and ambiguous. 24 

JUDGE TRACY:  So if you could please --  25 
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MR. MIRRAFATI:  I'll revise it. 1 

JUDGE TRACY:  -- specify. 2 

MS. NOVOA:  And I'll object as to personal knowledge.  He 3 

testified he didn't know and he didn't ask for any details of 4 

it at the time, so. 5 

Q BY MR. MIRRAFATI:  Well did you know if the entire station 6 

was sleeping during that 3:00 a.m. --  7 

MS. NOVOA:  I'll still object as to personal knowledge. 8 

MR. SIEGEL:  Yeah.  Same objection, he said he didn't know 9 

any details. 10 

MR. MIRRAFATI:  I'm asking if he knows. 11 

MS. NOVOA:  He already testified he didn't. 12 

JUDGE TRACY:  So just -- I need you to ask this question a 13 

little bit -- you know, set up in terms of the foundation for 14 

what he may know. 15 

MR. MIRRAFATI:  That's fine.  I'll let it go. 16 

Q BY MR. MIRRAFATI:  Okay.  So at some point there was a 17 

decision made to terminate, correct?  For the four employees. 18 

A Correct, plus the other five. 19 

Q Plus -- okay. 20 

A Yes, correct. 21 

Q And do you know when that decision occurred approximately? 22 

A You know, I had ongoing discussions with Josh through the 23 

process.  You know, I know we talked Friday night, it was 24 

pretty much getting final.  I think we circle back Saturday, I 25 
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believe it was.  Saturday and Sunday. 1 

Q Okay.  And did you decide on the date that you were going 2 

to terminate? 3 

A Yeah.  I -- you know, coming to an agreement, I think 4 

we -- you know, go through the process on Monday. 5 

Q Okay.  So on Monday, did you call them first thing in the 6 

morning or did you do any further investigation? 7 

A You know, looking back, I reviewed everything, you know, 8 

one last time, and you know, the investigation, you know, 9 

looked at.  You know, Teresa's, you know, statement and her, 10 

you know, what she had written down for the account of events.  11 

Just the overall investigation. 12 

Q Did you review Teresa's statement before you actually 13 

called the employees to terminate them? 14 

A Yeah.  I reviewed and finalized everything on that Monday. 15 

Q Okay.  Just handed you Employer's Exhibit 10.  What is 16 

that document? 17 

A Statement of Teresa Gilman. 18 

Q Okay.  Okay, so after you received that what did you do 19 

next? 20 

A I don't know if I reached out to Josh one last time, I 21 

might've to finalize everything.  And then proceeded to call 22 

the individual staff members. 23 

Q Okay.  Did you yourself prepare declaration?  Or a 24 

statement? 25 
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A A statement, yes. 1 

 BY MR. MIRRAFATI:  I'm going to mark another exhibit as 2 

Employer's Exhibit 11.   3 

(Employer Exhibit Number 11 Marked for Identification) 4 

Q BY MR. MIRRAFATI:  Do you know what Employer's Exhibit 11 5 

is? 6 

A Yeah, it's my statement. 7 

Q Okay.  And how was the statement drafted?  If you recall. 8 

A How was it drafted? 9 

Q Yes. 10 

A Rick and I drafted it. 11 

Q Okay.  And your signature is at the bottom of it? 12 

A Yeah. 13 

Q Okay.  Did you review it before you signed it? 14 

A Yes. 15 

Q And is everything in the document accurate? 16 

A Yes. 17 

Q Okay.  Now let's discuss the reasons for the terminations; 18 

can you explain why you decided to terminate? 19 

A Yes.  You know, I think I covered a lot of this on Monday 20 

as well.  You know, going through the investigation process, 21 

and collecting the data, the interviews and reviewing all the 22 

information.  The employees were asleep, which is gross 23 

misconduct.  The other four, you know, takes it to a different 24 

level than I've ever even encountered in my experience, but all 25 
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four of them, you know, at the same time sleeping and not able 1 

to take care of the patients.  And, you know, putting the 2 

patients at risk, and not taking care of the human lives on 3 

that station.  So, you know, I felt termination was the way to 4 

proceed.  If it was right, and just due to, you know, the 5 

actions that they created upon themselves. 6 

Q Okay.  Did you consider their claim that they were on a 7 

break during that time? 8 

A You know going through the interview --  9 

MS. NOVOA:  I'm going to object as to vague, who he's 10 

referring to claiming they were on a break and at what time. 11 

Q BY MR. MIRRAFATI:  The individuals that were terminated, 12 

they claimed that they were on a break when they were caught 13 

sleeping, correct?  14 

MS. NOVOA:  Objection, misstates the testimony. 15 

JUDGE TRACY:  Sustained. 16 

Q BY MR. MIRRAFATI:  Did any of the individuals that were 17 

terminated claim they were on a break? 18 

A Yeah.  I mean -- when I first interviewed them, I got 19 

their break times, and -- or their meal time and that they said 20 

they didn't have any other breaks.  And I believe, you know, 21 

they then came later, and said they were on a break. 22 

Q Okay.  Did their excuse affect your decision in any way? 23 

MS. NOVOA:  Objection, vague. 24 

Q BY MR. MIRRAFATI:  Did the excuse about the individuals 25 
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being on a break affect your decision in any way? 1 

MS. NOVOA:  Objection, vague. 2 

JUDGE TRACY:  So sustained. 3 

Q BY MR. MIRRAFATI:  Did you believe any of the statements 4 

regarding the -- by the employees indicating that they were on 5 

a break on the day that they were caught sleeping? 6 

MS. NOVOA:  Objection, vague. 7 

JUDGE TRACY:  So explain a little bit. 8 

MS. NOVOA:  He's claiming that all of the employees made 9 

statements about being on breaks, which isn't supported by the 10 

documents or the testimony. 11 

MR. MIRRAFATI:  I asked him -- okay, so I'll revise that. 12 

JUDGE TRACY:  Rephrase it. 13 

Q BY MR. MIRRAFATI:  We already talked about -- so there 14 

were certain employees that indicated they were on a break at 15 

the time they were caught sleeping, correct?  16 

A Correct. 17 

Q Okay.  And do you know which employees claimed they were 18 

on a break? 19 

A Not offhand at this point in time, I'd have to relook at 20 

their interview records. 21 

Q Okay.  But based on your recollection, the ones that did 22 

claim they were on a break, did that affect your decision in 23 

any way to terminate them? 24 

A No.  I mean, they -- no.  I mean for my interviews, and 25 
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talking to them, and the fact that all four of them were 1 

witnessed sleeping, there's nobody to take care of those 2 

patients on Station 4.  So, you know, break or no break, I mean 3 

they weren't -- you know, it's gross misconduct, and not taking 4 

care of the patients on Station 4, and putting those patients 5 

at risk. 6 

Q Did you believe any of the excuses of the individuals that 7 

claimed they were on a break? 8 

A No. 9 

Q Why not? 10 

A Because I immediately interviewed them. 11 

Q Okay. 12 

A I interviewed them, I asked them.  I asked them about 13 

their meal time, did they take any other breaks, they said no. 14 

Q Okay.  I believe during your initial testimony you stated 15 

that if certain individuals were on a break you would not have 16 

terminated?  If they were caught sleeping on a break, you would 17 

not have terminated?  Do you recall that? 18 

A Yeah.  I mean in theory and past practice, if a staff 19 

member is, you know, on their break asleep, I know -- I'm not 20 

going to go in the location, I understand that's not the 21 

question.  But yeah, I mean that's --  you know, one individual 22 

where I -- you know, where this is, you know, four people.  23 

Again, four people on a station and nobody's there to take care 24 

of those patients. 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

599 

Q Okay.  Can you turn to GC Exhibit 4, please? 1 

A Okay. 2 

Q Okay.  Do you recall the investigation related to this 3 

document, GC-4? 4 

A I'm sorry, do --  5 

Q Do you recall the investigation related to this document, 6 

GC-4? 7 

A Yeah. 8 

MR. SIEGEL:  Objection, vague and ambiguous.  Is this 9 

vague and ambiguous, I don't understand the question.  Oh GC-4, 10 

I'm sorry, I was looking at the wrong one. 11 

JUDGE TRACY:  Go ahead. 12 

MR. MIRRAFATI:  Thank you. 13 

Q BY MR. MIRRAFATI:  Do you recall this document? 14 

A Yes. 15 

Q Do you recall what happened with this employee 16 

discipline-wise? 17 

A Discipline-wise, I -- yeah, she was not disciplined.  18 

There -- I think we talked -- I'm sure we talked about her 19 

Monday, but she -- there was a picture sent to the corporate 20 

office.  I was informed.  Went through the investigation 21 

process as far as, you know, suspending her and interviewing 22 

her, interviewing others.  I believe it's in that summary.  And 23 

kind of substantiate, that she was on work time, and brought 24 

her back. 25 
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Q Okay.  Are the circumstances related to GC Exhibit 4 1 

different than the circumstances related to the five employees 2 

that are terminated on October 7th, for what they did on 3 

October 7th? 4 

A Were they the same? 5 

Q Are they different in any way? 6 

A Are they different?  Yeah, I mean, you know --  7 

Q How? 8 

A This -- so this person it was her -- Station 4 there was -9 

- you know, again, four people on the station all together 10 

asleep and not taking care of the patients on Station 4. 11 

Q Okay.  Going back to GC-4, do you know if this employee 12 

was suspended initially at all? 13 

A I believe she was. 14 

Q And why do you believe that? 15 

A Just typical protocol practice that we do when we're 16 

investigating. 17 

Q Okay.  So in this case, in GC-4, the claims were not 18 

substantiated, so what happened with the employee? 19 

A As I mentioned earlier we brought her back to duty. 20 

Q Okay.  And does that -- did she get paid for the time that 21 

she was suspended? 22 

A Yeah.  If -- going through a process, if you suspend 23 

somebody and that it's found unsubstantiated, the days that 24 

they're assigned on their schedule they get paid for the days 25 
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that they were assigned if they were suspended for those days.  1 

If that makes sense. 2 

Q Okay.  Do you know if there's any documents to show that 3 

this employee was suspended prior to the investigation? 4 

A No, we searched and looked. 5 

Q Okay. 6 

A I didn't find any suspension paperwork. 7 

Q Okay.  Did the Union campaign affect your decision to 8 

terminate the individuals that are at issue in this case? 9 

A No. 10 

Q Okay.  Was the fact that there was a pending election a 11 

few days later consider as part of your decision to terminate? 12 

A Say that again?  Was it --  13 

Q Was the fact that there was an election a few days later 14 

considered as part of your decision to terminate? 15 

A No. 16 

Q Okay.  Did you intend to change the outcome of the 17 

election in any way by this decision to terminate? 18 

A No. 19 

Q Do you have any idea if it would've -- if it did or would 20 

have changed the outcome of the election? 21 

MR. SIEGEL:  Objection, calls for speculation. 22 

MS. NOVOA:  Objection, calls for speculation. 23 

JUDGE TRACY:  Sustained. 24 

Q BY MR. MIRRAFATI:  Did anybody give you any indication 25 
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that it could've affected the election in any way? 1 

MR. SIEGEL:  Objection, vague and ambiguous.  I just don't 2 

know what -- I don't know, give you any indication. 3 

MR. MIRRAFATI:  Did anybody give --  4 

MR. SIEGEL:  I mean, at what time period, I guess? 5 

MR. MIRRAFATI:  At any time.  By the time that you were 6 

making the decision to terminate, were you informed that -- in 7 

any way that this could affect the election? 8 

JUDGE TRACY:  Go ahead. 9 

THE WITNESS:  I'm sorry, say that again. 10 

Q BY MR. MIRRAFATI:  Did anybody ever give you any 11 

indication that this could affect the election? 12 

MR. SIEGEL:  I would object, vague and ambiguous only to 13 

the extent that I think the prior question was better, it's at 14 

the time he was making the decision, that's what's relevant.  15 

But -- so I'm not sure if he's still asking that question or 16 

broader one. 17 

MR. MIRRAFATI:  At the time --  18 

JUDGE TRACY:  Please just ask again. 19 

MR. MIRRAFATI:  Okay, sure. 20 

JUDGE TRACY:  Thank you. 21 

Q BY MR. MIRRAFATI:  At the time that you were making a 22 

decision to terminate, did anybody give you any indication that 23 

the decision to terminate could affect the election? 24 

A Yeah.   25 
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Q Okay. 1 

A I believe that was Rick and, no offense, but I didn't 2 

really care. 3 

Q Okay.  And why not? 4 

A Because I'm there to do what's right and what's just, and 5 

I feel I made that decision to terminate.  As I think I 6 

mentioned Monday, I didn't care if there was a election or if 7 

the Union was there, not there.  I didn't care about the email 8 

I got.  I didn't care about the -- I'm not sure what it's 9 

appropriately called, the first charge that came over.  So, you 10 

know, I have to live and I'm the one that's responsible for the 11 

facility and for the outcomes of the facility.  So, no, it 12 

didn't.  And I feel it's ridiculous that's even brought up. 13 

Q Can you turn to Employer Exhibit 5? 14 

A Okay. 15 

Q Actually never mind, I was referring to GC Exhibit 20. 16 

MR. SIEGEL:  20? 17 

MR. MIRRAFATI:  20. 18 

THE WITNESS:  Okay. 19 

Q BY MR. MIRRAFATI:  In your email here at the top on 20 

October 10th, you mentioned that there was an employee that you 21 

believe was pro-Union; is that correct?  22 

A Correct. 23 

Q Do you recall why you believe that this employee was 24 

pro-Union? 25 
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A I assumed he was, because I saw him take a picture of one 1 

of our flyers and put it in his pocket. 2 

Q Okay.  Did you know whether any of the individuals that 3 

were terminated, on October 12th, if they were pro-Union? 4 

A Did I know?  No. 5 

Q Okay.  Did you care if they were pro-Union or not? 6 

A No, I didn't care, didn't matter. 7 

Q Were you aware of any of the -- any Union activity being 8 

performed by the individuals that were terminated? 9 

A Any Union activity? 10 

Q Yeah.  Did you see them performing any kind of 11 

distribution of flyers, Union flyers? 12 

A No. 13 

Q Did you see anybody from your office overlooking the 14 

parking lot passing out Union flyers? 15 

A No. 16 

Q Were you aware that your decision to terminate the 17 

individuals could result in this hearing today? 18 

A Yeah, I think Rick might've mentioned that, like I talked 19 

about earlier.  But, you know --  20 

MR. SIEGEL:  I would just point out again here, he's 21 

talking about his conversations with counsel, so he's waived 22 

the attorney, client privilege.  You can't talk about some 23 

communication with counsel and not others.  I'm just pointing 24 

that out. 25 
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MR. MIRRAFATI:  Okay.  I'm not going to get into it 1 

anymore. 2 

MR. SIEGEL:  Well it's too late, he's already answered two 3 

questions about communications with counsel, can't -- 4 

MR. MIRRAFATI:  That's -- I mean we -- 5 

MR. SIEGEL:  -- undue that. 6 

MR. MIRRAFATI:  -- there's emails that are in the record 7 

that talk about it, so. 8 

MR. SIEGEL:  Well he's also separately testifying about 9 

communications with counsel.  If you do that then you can't 10 

limit them to certain conversations.  That's -- you know, that 11 

would be unfair. 12 

MR. MIRRAFATI:  But the emails are already in the record 13 

that talk about it. 14 

MR. SIEGEL:  But he's -- he's talking about his -- okay -- 15 

JUDGE TRACY:  Let's go off the record, okay? 16 

(Off the record at 10:26 a.m.) 17 

JUDGE TRACY:  Mr. Mirrafati, go ahead please. 18 

MR. MIRRAFATI:  Yes. 19 

JUDGE TRACY:  Are we ready?  Okay, sorry. 20 

Q BY MR. MIRRAFATI:  I just have a couple clarification 21 

questions regarding Joint Exhibit 3(a) again, the diagram. 22 

A That's the layout? 23 

Q Correct. 24 

A Okay. 25 
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Q Do you know which individuals correspond to each letter? 1 

A Yes. 2 

Q Can you let us know who corresponds to A? 3 

A A was Rolando. 4 

Q Okay.  And what about C? 5 

A B as in boy? 6 

Q Yeah, we can do B. 7 

A Or did you say D? 8 

Q I was going to say C, but that's fine. 9 

A Okay.  Which one do you want? 10 

Q In the hallway, C in the hallway. 11 

A C, behind the nurse's station, Metellus. 12 

Q Okay.  And then what about B and D? 13 

A Lea and then Arlene was in the corner.  So Lea would 14 

be -- Angel, Angel Lea would be D.  Arlene would be B as in 15 

boy. 16 

Q Okay.   17 

MR. MIRRAFATI:  Now I would like to move in Exhibit 10 and 18 

11.  Those are the only two that were remaining. 19 

JUDGE TRACY:  Any objections? 20 

MS. NOVOA:  I'm going to object.  Both -- if I could have 21 

a moment to look at them again.  I'm going to object to 11 as 22 

hearsay.  I don't see the relevance of this document.  If -- I 23 

mean he's already testified to what he testified to.  Again, 24 

it's hearsay, that there's nothing in this that would meet any 25 
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of the other requirements for it, and it's just not 1 

appropriate. 2 

MR. SIEGEL:  Just -- 3 

MR. MIRRAFATI:  Wait --  4 

MR. SIEGEL:  Wait, what?  Okay, can I just -- can I -- do 5 

you want me to discuss, Your Honor, and respond -- 6 

MR. MIRRAFATI:  Go ahead, I'm sorry. 7 

MR. SIEGEL:  I think it makes sense for me to object and 8 

then he can respond -- 9 

MR. MIRRAFATI:  Go ahead, I'm sorry, you're right. 10 

MR. SIEGEL:  I mean, Employer 11, I think it makes sense 11 

the first time.  I mean this is pure hearsay, this is a 12 

witness -- this is out-of-court statement that's being 13 

introduced for the truth of the matter asserted that apparently 14 

was prepared so that he could summarize what he believed the 15 

facts were during his investigation leading to a termination.  16 

I mean, I've never seen anything -- I've never seen an attempt 17 

to introduce such a clear hearsay document.  18 

JUDGE TRACY:  Mr. Albert? 19 

MR. ALBERT:  Well I'm kind of shocked that we're even 20 

discussing this really.  It's common place in a situation like 21 

this for counsel -- for either side to want to have their 22 

witnesses who are now being cross-examined at length, put their 23 

recollections that were contemporaneous with the events in 24 

question in writing as proof that that is in fact what they 25 
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saw, heard and believed at that time.  I don't see what's the 1 

least bit controversial about this. 2 

MR. SIEGEL:  What is the hearsay exception he's pointing 3 

to? 4 

MR. ALBERT:  This is his contemporaneous understanding of 5 

what he thought the facts were, which he's testified to played 6 

a role in his decision to file the recommendation of Josh 7 

Sable, and terminate these individuals. 8 

MR. SIEGEL:  It's not exception to the hearsay rule.  I 9 

mean, a contemporaneous statement drafted for the purpose -- 10 

with your counsel he testified to for the purposes of putting 11 

something together that he would stand up later under scrutiny.  12 

I mean, this is being offered for the truth of the matter 13 

asserted, this is not some sort of spontaneous written document 14 

or a note that was taken in the regular course of business.  15 

This is a document prepared with counsel offered for the truth 16 

of the matter asserted, later at a hearing about these very 17 

issues.  This is not -- it's not hearsay exception. 18 

MR. MIRRAFATI:  Well there is a hearsay exception for 19 

business records, and this is -- they typically do --  20 

MS. NOVOA:  And --  21 

MR. MIRRAFATI:  -- they put their notes together for any 22 

kind of a termination as part of the business records. 23 

MS. NOVOA:  Your Honor, I'm going to object.  This -- we 24 

only received statements of this fashion prepared by Mr. Albert 25 
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signed by the witnesses for this case. I requested 1 

investigative records for prior terminations and there was 2 

nothing else like this.  It's not part of their standard 3 

business practices.  It was something that they did in 4 

preparation and aware that this could help them, this type of 5 

procedure could be occurring in the future.  6 

JUDGE TRACY:  So yes, there is the exception for business 7 

records that this is what is normally done, but are there no 8 

other --  9 

MR. ALBERT:  Well, but I don't understand -- I really am 10 

kind of not understanding what the problem is.  He's talking 11 

about here things that he did, which are consistent with things 12 

he's testified to, admittedly.  But I don't understand why 13 

there's a problem having a form, a written form that he kept at 14 

the time, in part I'm sure, to refresh his memory so he didn't 15 

lose track of what happened, which is completely consistent 16 

with what he's testified to today.  17 

MR. SIEGEL:  This is not a written form.  He testified 18 

that he prepared this --  19 

MR. ALBERT:  It's not a form, it's a -- I helped him 20 

prepare it --  21 

MR. SIEGEL:  -- with the help of an attorney.  22 

MR. ALBERT:  -- of course I did.  23 

MR. SIEGEL:  No, but that -- what he's said is exactly the 24 

point of why these kinds of hearsay documents don't come in.  25 
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This is a document that's being introduced to show that what 1 

he's saying now is consistent with the prior out of court 2 

statement being taken for the truth of the matter asserted.  3 

That's exactly why hearsay documents don't come in.  He's 4 

offering it to show that this is consistent with his testimony.  5 

MR. ALBERT:  Your Honor, I --  6 

MR. SIEGEL:  This is an out of court statement offered for 7 

that very purpose.  8 

MR. ALBERT:  I --  9 

MR. SIEGEL:  That is hearsay.  10 

MR. ALBERT:  Your Honor, I can't number the number of 11 

situations I've been in, in arbitrations and before the Board 12 

where employers are allowed to put in statements that they took 13 

from witnesses at the time, from people who were involved in 14 

decision making at the time, because it is relevant 15 

information.  You can do with it what you want in terms of 16 

weight, but to say that we can't have a statement in this 17 

record that this gentleman signed and said was accurate and 18 

reflects what he said he did at that time -- to argue that we 19 

can't that in the record is ludicrous.   20 

MR. SIEGEL:  Exactly, he's saying what he said at the time 21 

was accurate.  That's an out of court statement being offered 22 

for the truth of the matter asserted; the way he's testified 23 

now is consistent with what he did at the time.  And I can't 24 

speak to other times witness statements have come in, but each 25 
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situation stands and falls on its own.   1 

If a decision maker took a witness statement at the time 2 

of a relevant fact witness and then relied on that statement, 3 

then he can say, okay, this is a fact statement that I relied 4 

on.  But this is the decision maker introducing his own 5 

statement for the truth of the matter asserted, this is 6 

actually what happened.  I mean --  7 

MR. ALBERT:  But it is what happened.  He's simply saying 8 

this is what I did and I'm putting my name on it.  9 

MR. SIEGEL:  We're talking about --  10 

JUDGE TRACY:  So here's the thing, at this point in time, 11 

I am going to overrule the objection.  I'm going to allow 12 

Employer Exhibit 11; however it does go to the weight of his 13 

testimony here and the credibility that I am going to give to 14 

him.  And this is just part of what he did here and so I'm not 15 

going to take it necessarily as this is the truth of what 16 

happened.  Yes, this is one piece of evidence that he wrote.  17 

MR. ALBERT:  I understand that.  18 

JUDGE TRACY:  And that's what I'm going to accept it for.  19 

MR. SIEGEL:  But, Your Honor, if I can be clear, so --  20 

JUDGE TRACY:  You can then object and you can write it to 21 

the Board if you disagree, but I'm going to, at this point, 22 

allow Employer Exhibit 11.   23 

MR. SIEGEL:  I just want to understand how you're going to 24 

allow it.  So you're going to permit --  25 
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JUDGE TRACY:  I've already explained it.  1 

MR. SIEGEL:  But I just want clarity, please.  Are you 2 

going to say that you're going to consider these documents -- 3 

you can consider this document, including what's written in the 4 

document for the truth of the matter asserted, what's in this 5 

document?  It goes to the weight of the truth of the matter 6 

asserted in the document, to weigh that -- are you going to 7 

weigh at all what's said in here that it's relevant to the 8 

truth of what actually happened?  9 

JUDGE TRACY:  No.  I already explained that I am going to 10 

overrule the objection.  I'm going to allow Employer Exhibit 11 

11.  This is part of what they're arguing is what they did in 12 

the course of this case.  I am saying that I'm going to be 13 

looking at the testimony of all of the witnesses, all the 14 

different pieces of evidence here.  This is just part of what 15 

they did in this process.  I'll note though, that as part of 16 

the schema, General Counsel had requested any business records 17 

of investigations and they received none, okay.   18 

MR. ALBERT:  Well --  19 

JUDGE TRACY:  So normally --  20 

MR. ALBERT:  Let me object to that, though.  21 

JUDGE TRACY:  Yeah.  22 

MR. ALBERT:  She's right that there's certainly I prepared 23 

before, because nothing I was involved in before.  I don't know 24 

who prepared witness interview statements, but the files I gave 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

613 

her were replaced with witness interview statements in all 1 

kinds of disciplinary situations and she knows that.  2 

MS. NOVOA:  They were not --  3 

MR. ALBERT:  That was a very misleading thing to say.  4 

MS. NOVOA:  They were not replete with this type of 5 

statement created for the purpose of this type of proceeding.  6 

They were not replete with this.  And what they were replete 7 

with were employee notes of their own statement.  It's not a 8 

witness statement.  It's not a statement prepared for the 9 

purpose of a hearing by an attorney, crafting the facts that 10 

they wish to put in that they feel express their argument best.  11 

MR. ALBERT:  Well, if you want to argue that this is all a 12 

lie, you go ahead and do it, but the truth of the matter is any 13 

employer, including this one, when it's investigating 14 

disciplinary matters, it takes statements from people that are 15 

relevant to that situation, about what they said, did, and saw.  16 

And she's right, this is unusual.  This is an unusual case, 17 

Your Honor.  We are in the midst of an NLRB election.  We had 18 

already received an email from Mr. Draper and an unfair labor 19 

practice charge.  You're darn right we knew this was a 20 

different kind of a situation and reacted to it.  There's 21 

nothing wrong with our doing that.   22 

MR. SIEGEL:  Well, let me just point out --  23 

JUDGE TRACY:  So I'm not --  24 

MR. SIEGEL:  Well, no but they're continuing on.  The date 25 
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of this signature of this is after the date they said they 1 

already made the decision to terminate, so they're --  2 

JUDGE TRACY:  So again, this exactly what I'm saying and 3 

I'm not going to talk about this anymore.  I'm going to 4 

overrule the objection and allow it, but this is the type of 5 

argument that you make in the brief.  Okay.  Now let's move to 6 

Employer Exhibit 10.  Any objections?  7 

MR. SIEGEL:  I would like to voir dire the witness about 8 

this.  9 

JUDGE TRACY:  Yes.  10 

VOIR DIRE EXAMINATION 11 

Q BY MR. SIEGEL:  So you understand that this document was 12 

actually drafted by the attorney and prepared for Ms. Gilman, 13 

isn't that true?  14 

A I'm sorry, are you asking me?  15 

Q Yeah, I'm asking you.  Don't you understanding --  16 

A Okay, I'm sorry.  I didn't know you were talking to me.   17 

Q Yeah.  18 

A So what are we looking at here?  19 

Q Employer Exhibit 10.  20 

MR. MIRRAFATI:  Gilman's statement.  21 

THE WITNESS:  I'm sorry, I was staying out of your guys' 22 

conversations there.  23 

MR. ALBERT:  Well done.  24 

THE WITNESS:  I need to put these in order.  It's driving 25 
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me crazy.  So 10, I got it.   1 

Q BY MR. SIEGEL:  Ms. Gilman's statement.  2 

A Okay.  3 

Q Do you see that?  4 

A Yes. 5 

Q You understood that that was prepared by your attorney for 6 

Ms. Gilman to then sign, correct?  7 

A Yes.  8 

MR. SIEGEL:  Okay.  Yes, I'll object again on the basis of 9 

hearsay and no exception.  This is a document prepared for an 10 

attorney in the anticipation of litigation, signed by an 11 

employee after the date that Mr. Sable said the decision was 12 

made to terminate.  This is pure hearsay with no exception, 13 

completely improper.  14 

MR. ALBERT:  You will not, Your Honor, that the substance 15 

of the statement of Teresa Gilman is virtually identical to the 16 

email that I sent to Mr. Sable and others on October 10th 17 

before the decision was made.  18 

MR. SIEGEL:  How is that relevant at all?  This is still a 19 

hearsay statement taken for the truth of the matter asserted.  20 

MR. ALBERT:  Your argument was about this was signed after 21 

the decision made, but the facts that are in it were the same 22 

as what was presented before they made the decision.   23 

MR. SIEGEL:  Based on your hearsay email.  Am I going to 24 

put you on the stand?  25 
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JUDGE TRACY:  Ms. Novoa.  Ms. Novoa.  1 

MR. ALBERT:  You do and you're going to be in a -- well.  2 

JUDGE TRACY:  Ms. Novoa?  3 

MS. NOVOA:  Your Honor, I object to the statement on the 4 

basis of hearsay and I would propose that if the counsel wishes 5 

to try to introduce it later, they do so through Ms. Gilman who 6 

is the most appropriate witness for this statement.  7 

JUDGE TRACY:  So on that basis, I'm going to sustain the  8 

-- well, sustain, there's no objection.  But I'm not going to 9 

allow the admission of this document.  You already -- we are 10 

meeting again with Ms. Gilman to testify, she signed this 11 

document. 12 

MR. ALBERT:  Okay.  That's fine.  13 

JUDGE TRACY:  Obviously though, when it comes back, we'll 14 

deal with it the same way we dealt with this one.  Okay?  So 15 

we'll hold off on Employer Exhibit 10, but 11 is in the record.   16 

(Employer Exhibit Number 11 Received into Evidence) 17 

THE WITNESS:  Do you want me to leave that here or --  18 

JUDGE TRACY:  Oh, yeah, just --  19 

THE WITNESS:  -- put it aside or --  20 

JUDGE TRACY:  No, just --  21 

MR. MIRRAFATI:  We have nothing further.  22 

JUDGE TRACY:  Okay.   23 

MR. MIRRAFATI:  May we have a short break?  24 

MS. NOVOA:  Yes, I join the request for a short break.  25 
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JUDGE TRACY:  Yes.  Please, let's go off the record.  1 

(Off the record at 10:42 a.m.) 2 

JUDGE TRACY:  All right, Ms. Novoa, go ahead, please.  3 

CROSS-EXAMINATION 4 

Q BY MS. NOVOA:  Good -- still morning, Mr. Treude.  I have 5 

some questions for you.  So you testified that Ms. Gilman had 6 

arrived early that morning; is that correct?  And let me 7 

clarify, the morning of October 7th.  8 

A Correct.  9 

Q And you testified that she was assigned to go in and do 10 

these educations with employees; is that correct? 11 

A I believe I said she signed up.  12 

Q Okay.  To go in and do education about the union campaign; 13 

is that correct?  14 

A To go in and -- yes, educate about the flyers, correct, is 15 

what I think I said.  16 

Q Okay.  And these flyers, just for sake of clarity in the 17 

record, these are flyers that the Employer put together; is 18 

that correct?  19 

A The flyers that were used were pretty much generated by 20 

the consultant.  21 

Q So your testimony is that the consultant put it together 22 

for the Employer; is that correct? 23 

A Correct, I mean, I -- talking general wise.  24 

Q Okay.  25 
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A Yes.  I mean, yeah. 1 

Q So it was put together for the Employer for the Employer's 2 

campaign, correct? 3 

A Correct. 4 

Q And those flyers, I believe we've already introduced a 5 

couple of them in General Counsel's Exhibit 11 and 12.  Do you 6 

want to turn to those?  7 

A I'm sorry, what's the numbers again?  8 

Q 11 and 12.   9 

A Okay.   10 

Q And if I understood your testimony correct, there were 11 

daily flyers; is that right?  12 

A There was flyers, I believe, distributed almost daily.  I 13 

don't know if there was new flyers every single day. 14 

Q I believe your testimony was that it -- they were going to 15 

discuss about the flyers that were out that day.  16 

A Correct.  I didn't say daily, correct. 17 

Q Okay.  And these flyers that the people like Ms. Gilman 18 

were supposed to be educating the employees about, the messages 19 

were consistent with the Employer's position regarding the 20 

union; is that correct?  21 

A I don't know how to answer that.  I mean, they were 22 

putting out flyers for the campaign. 23 

Q You testified that the consultants put this together for 24 

the Employer as part of the Employer's campaign, correct?  25 
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A Correct. 1 

Q So they convey the message of the Employer's view of the 2 

campaign, correct?  3 

A The flyers were there to educate.  I can't -- I don't 4 

really understanding what you're asking.  So the flyers were 5 

put out part of the campaign to educate the staff to go over 6 

things.  7 

Q So I'm going to direct your attention to General Counsel 8 

11(a).  9 

A Okay.  10 

Q There's a picture of a little burglar in there, isn't 11 

there?  12 

A It appears that way.  I mean --  13 

Q And the message is that Mr. Rosselli, the leader of the 14 

NUHW is a crook, isn't it?  15 

MR. MIRRAFATI:  The document speaks for itself.  16 

MS. NOVOA:  I'll let it speak for itself.  17 

JUDGE TRACY:  Well, I'm going to overrule the objection.  18 

This is cross-examination.  19 

MR. MIRRAFATI:  But there was no question asked either,  20 

so --  21 

MS. NOVOA:  I asked --  22 

JUDGE TRACY:  Go ahead, ask the question again.  23 

Q BY MS. NOVOA:  Isn't it true that the message of this 24 

flyer is that NUHW president, Sal Rosselli is a crook?  25 
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A You know, the flyer states what it states. I'm not sure if 1 

it says he's a crook in there, so it is what it is.  What it 2 

states in the --  3 

MR. SIEGEL:  Objection.  That objection is non-responsive.  4 

I believe she was asking what his -- how he viewed the flyer, 5 

what his impression of the flyer is, which I think is relevant.  6 

MR. ALBERT:  He just said he doesn't know what it meant.  7 

MR. SIEGEL:  I thought he said the document states what it 8 

states.  9 

JUDGE TRACY:  So I'm going to, again, sustain the 10 

objection in terms of his response, but I really do think that 11 

you should ask the question again.  12 

Q BY MS. NOVOA:  Mr. Treude, isn't it true that the message 13 

conveyed by this flyer is that the Union president, Sal 14 

Rosselli is a crook? 15 

MR. ALBERT:  Objection as to the word crook, what does 16 

that mean, it's vague.  17 

JUDGE TRACY:  Again, I'll overrule your objection.  This 18 

is cross-examination. 19 

MR. ALBERT:  I'm also going to object as to relevance.  I 20 

mean, what does this have to do with four people who were all 21 

asleep at the same time?  22 

MS. NOVOA:  Your Honor, it goes to the Employer's union 23 

animus, which is part of this proceeding.  24 

JUDGE TRACY:  Yes, so I'll overrule the objection.   25 
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THE WITNESS:  So I don't know how to answer your question.  1 

I guess I'll respond as you all have in the past, the document 2 

speaks for itself and I don't see the word crook on here.   3 

MS. NOVOA:  But you do --  4 

MR. SIEGEL:  Your Honor, I'm sorry, I'm objecting to non-5 

responsive again.  She's asking for his impression.  If he says 6 

that looking at this flyer and he cannot form an impression 7 

about what the message is, then he can say that.  8 

MR. ALBERT:  He did.  9 

JUDGE TRACY:  Okay.  Well, we're now --  10 

MR. SIEGEL:  But that's not what he said.  No, he said the 11 

document speaks for itself.  12 

JUDGE TRACY:  Okay.  Well we're now giving him -- okay 13 

we're giving him different answers now.   14 

So Mr. Treude, again, I need you to answer the question 15 

that Ms. Novoa asked, which again was saying what does the 16 

message convey, essentially, and it conveys what?  17 

MS. NOVOA:  That Mr. Rosselli is a crook?  18 

MR. MIRRAFATI:  But again, I'd like to object.  Again, I 19 

think you're asking him to summarize a long document.   20 

MS. NOVOA:  I asked -- I apologize, Your Honor.  21 

MR. MIRRAFATI:  And the document says what it says, so to 22 

the extent that it doesn't say crook in there, why are we 23 

having him try to determine if it says crook in there or if he 24 

has an opinion about it?  25 
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MR. ALBERT:  Let's ask if he wrote it.  I mean, if he's 1 

the one who put it together.  If not, you're asking him to 2 

interpret somebody else's work product.  3 

JUDGE TRACY:  So again, I would overrule the objection.  4 

The question that I understand being asked is not what it says, 5 

but what does the message convey.  Maybe you can use a 6 

different word other than convey to ask the question.   7 

Q BY MS. NOVOA:  Isn't it true that this flyer expresses the 8 

conclusion that Mr. Rosselli is a crook or a burglar?  9 

MR. ALBERT:  Objection.  Compound.  10 

JUDGE TRACY:  Overruled.  Overruled.  11 

THE WITNESS:  I don't know how to answer that.  It states 12 

in there, failed to handle grievances, et cetera, in the bullet 13 

points.  I don't know how to answer that.  14 

Q BY MS. NOVOA:  So your testimony is that from this 15 

document the words on it, the leadership of NUHW Sal Rosselli, 16 

descriptions and clipart of a little burglar creeping around 17 

doesn't convey anything to you?  Is that correct?  18 

A I stated what it conveys about what it says on here.   19 

Q And Mr. Treude, you testified about the 2009 investigation 20 

regarding an employee sleeping; is that correct?  General 21 

Counsel Exhibit 4?  22 

A Okay.  23 

Q And nowhere in that document references a suspension of 24 

that LVN-1, does it? 25 
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A I'm sorry, say that again?  1 

Q Nowhere in that document references a suspension for LVN-2 

1, correct?  3 

A Yes, correct.  I believe we went over that on Monday.  I 4 

don't see the word suspension.   5 

Q And you provided no documents to support your current 6 

testimony that you believe she was given a suspension; is that 7 

correct? 8 

A No.  We can't find any documents, so I didn't deny any 9 

documents.  10 

Q I asked if it was correct that you provided no documents 11 

to support your testimony that discipline was issued? 12 

A Correct.  No documents were --  13 

Q Okay.  Mr. Treude, Novato Healthcare has various steps of 14 

discipline, right?  15 

MR. MIRRAFATI:  Objection.  Vague as to what.  What's the 16 

discipline as to what issue is vague. 17 

MS. NOVOA:  I was asking the question generally.  Their 18 

disciplinary system. 19 

JUDGE TRACY:  So again I'll overrule the objection.  20 

MS. NOVOA:  Mr. Treude, you can answer the question.  21 

THE WITNESS:  Various steps meaning?  22 

Q BY MS. NOVOA:  Various types of discipline available?  23 

A There's -- yes, there's different types of discipline.  24 

Q So there's, like, a verbal warning, right?  25 
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A Correct. 1 

Q There's a written warning?  2 

A Correct. 3 

Q There is a final warning?  4 

A Correct.  5 

Q There's probation?  6 

A I'm not sure about probation. 7 

Q There's suspension?  8 

A To me suspension is not a form of discipline.  9 

Q Can you clarify that?  10 

A Suspension is used to -- through the investigation 11 

process.  So somebody is suspended to not have them in the 12 

workplace as you're going through the investigation process.  13 

Q So the only time -- your testimony is the only time you 14 

use suspension is during an investigation? 15 

A Yes. 16 

Q I'm going to refer you to page 16 of General Counsel 17 

Exhibit 2.   18 

MR. SIEGEL:  It's the employee handbook.  19 

Q BY MS. NOVOA:  The employee handbook.   20 

A Okay.  21 

Q I'm going to direct your attention to the bottom of the 22 

page.  Quote, "If discipline is necessary, it may take the form 23 

of a verbal warning, written warning, final warning, 24 

suspension, or discharge."  25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

625 

A Okay.  1 

Q Is that an accurate summary of your disciplinary 2 

possibilities?  3 

A That's what it states in here.  4 

MR. MIRRAFATI:  Objection.  Non-responsive.  He didn't 5 

answer whether that was reflective.  We know what it states.  6 

The question was whether it was reflective of Novato's 7 

disciplinary possibilities.  8 

MR. ALBERT:  He's already testified to how suspensions are 9 

used by him.  10 

MR. MIRRAFATI:  It's non-responsive.  He didn't answer her 11 

question.   12 

JUDGE TRACY:  So Mr. Treude if you could just please 13 

answer the question.  14 

THE WITNESS:  Can you ask the question again, please?  15 

Q BY MS. NOVOA:  Does that statement reflect the 16 

disciplinary steps available at Novato Healthcare Center?  17 

A According to this handbook, it appears that way.  18 

MR. MIRRAFATI:  Objection.  Non-responsive.  It's not 19 

according to the handbook.  It's according to his knowledge.  20 

JUDGE TRACY:  So if you could just ask the question 21 

perhaps in a different way.  22 

Q BY MS. NOVOA:  Mr. Treude, the employee handbook you 23 

previously testified summarizes the terms and conditions 24 

applicable to the employees at the facility; is that correct? 25 
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A Correct. 1 

Q And so this handbook reflects what the types of discipline 2 

to which employees may be subject?  3 

A Correct.  4 

Q Right?  And Mr. Treude, in your testimony you referred 5 

several times to, I'm quoting, "Collecting the data" right?  6 

A Related to?  7 

Q To the termination.  8 

A I believe so, yes. 9 

Q And what exactly -- what data were you referring to? 10 

A I was referring to the information, the interviews, 11 

interviews of the individuals, the other interviews so the 12 

information in the investigation. 13 

Q And did you consider prior disciplinary practices at the 14 

Respondent's facility?  15 

A Can you repeat the question?  16 

Q Did you consider prior disciplinary practices at the 17 

facility?  18 

A I don't understand the question.  19 

MR. ALBERT:  Objection as to what issue.  20 

MS. NOVOA:  I'm asking general disciplinary practices.  21 

MR. ALBERT:  General?  Okay.  22 

THE WITNESS:  I don't understand the question.  23 

Q BY MS. NOVOA:  Did you consider the facility's 24 

disciplinary practices, past practices?  25 
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A The facility's past practice?  1 

Q Uh-huh, in discipline.   2 

A Yeah. 3 

Q I'm distributing a two page exhibit marked as GC Exhibit 4 

20(a) and (b).  Mr. Treude, you testified that the employee's 5 

actions created a safety concern.  Is that correct?  The four 6 

terminated employee's actions?   7 

A Yes.  8 

Q And that was the reason you had to terminate them, 9 

correct?  10 

A I believe it was, as I stated, part.  11 

Q And part of the safety risk was that a patient might fall, 12 

right?  13 

A That was one example, correct.  14 

Q And we have listened to previous testimony regarding 15 

systems that respondent has in place to prevent patient falls, 16 

like, I believe they're called tab alarms; is that correct?  17 

A Correct. 18 

Q And we've heard testimony that those alarms are placed on 19 

patients by CNA's; is that correct? 20 

A Yes. 21 

Q And these alarms are part of what alert employees if a 22 

patient is about to fall, correct?  23 

A It can.  24 

Q Mr. Treude, General Counsel's Exhibits 20(a) and (b), can 25 
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you identify the type of violation these are according to the 1 

document?  2 

A It states both 20(a) and (b) it has verbal warning.  3 

Q The type of violation -- this is a violation of a safety 4 

rule, correct?  5 

A The type of violation?  Yeah, that could fall under the 6 

category of safety. 7 

Q And, Mr. Treude, I want to point out that the document 8 

actually says this is a violation of a safety rule, correct, 9 

that's one of the types of violations?  10 

A Yes.  Correct, they both have the little "X" marks by the 11 

box -- on the box.  12 

Q And these -- the subject of this discipline is that 13 

employees did not properly place alarms on patients, correct?  14 

MR. ALBERT:  Objection; it doesn't say "employees", it 15 

says "employee".  16 

MS. NOVOA:  I'm referring to both documents together, 17 

Your Honor.  18 

MR. MIRRAFATI:  But they're the same employee. 19 

MR. ALBERT:  But this -- are these two different people?   20 

MS. NOVOA:  These are two different people.  If you look 21 

at the signature lines, they have two different types of 22 

signature and dates, and one is an R.N. and the other is not.  23 

These are two different --  24 

MR. SIEGEL:  Can we go off the record for a minute?  I 25 
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don't want to say something on the record.  I just get it -- do 1 

you mind?   2 

JUDGE TRACY:  Yeah, I do --  3 

MR. SIEGEL:  Okay.  4 

JUDGE TRACY:  -- actually.  So what's the --  5 

MR. SIEGEL:  I was just going to say, it's pretty clear.  6 

You can look through the blocking-out mark, they're different 7 

names.  If they're not going to stipulate to that, we have -- 8 

are we going to really have to go through this when it's 9 

clear --  10 

MR. ALBERT:  I'm trying to find them.  11 

MR. SIEGEL:  -- they're different names?   12 

(Counsel confer)  13 

JUDGE TRACY:  So -- yeah, again, I will overrule the 14 

objection that it is two different people, but I will also say 15 

that I thought it was the same person too since the writing -- 16 

it wasn't exactly clear.  It's the same supervisor, and the 17 

writing is the same pretty much on both, that's why it was 18 

confusing to me too.  19 

(Counsel confer)  20 

JUDGE TRACY:  But you can ask your question, go ahead.  21 

Re -- I would ask again.  22 

Q BY MS. NOVOA:  Mr. Treude, the events at issue are patient 23 

alarms not being properly placed employees, correct?   24 

A On these two documents, yeah, that's what it states.  25 
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Q And it could have resulted in a potential harm to 1 

employ -- to patients, correct?  2 

A Correct.   3 

Q Like a fall, correct?  4 

A Potentially.  5 

Q And you've testify how these are -- some of your patients 6 

are very frail and a fall can lead to pretty serious 7 

consequences, correct?  8 

A Correct.   9 

Q And falls are reportable incidence, correct?  10 

A No, not all falls.  11 

Q So I'd like to point to the action being taken in this 12 

discipline; that's a verbal warning, correct?  13 

A That's what it states, uh-huh -- yes.  14 

MS. NOVOA:  I'd like to move General Counsel 20(a) and (b) 15 

into evidence.  16 

JUDGE TRACY:  Any objections?   17 

MR. ALBERT:  No.  18 

JUDGE TRACY:  Okay.  So General Counsel's Exhibit 20(a) 19 

and (b) is admitted into evidence.  20 

(General Counsel 20(a) and (b) Received into Evidence)   21 

MS. NOVOA:  Distributing another exhibit marked GC Exhibit 22 

21.  And I'd just like to note for the record that the employee 23 

names have been redacted at Respondent's request in order to 24 

reserve employee confidentiality.  25 
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MR. ALBERT:  That's accurate.  1 

JUDGE TRACY:  And that's fine.  And I just want to be 2 

clear for the record, I know what Mr. Siegel was saying, but I 3 

would just want to be clear that General Counsel Exhibit 20(a) 4 

and (b) are two separate employees.  Is that correct?   5 

MS. NOVOA:  Yes, Your Honor.  6 

JUDGE TRACY:  Okay.  Because other than the black-out and 7 

the R.N., the rest of it is the same on both, so it wasn't 8 

exactly clear to me.  9 

All right, go ahead, please.  10 

Q BY MS NOVOA:  Mr. Treude, the type of violation of this -- 11 

the discipline before you, it's again a violation of safety 12 

rules, correct?  13 

A That's what it says, correct.  14 

Q And if you read the Employer statement, what happened was 15 

an employee was standing in front of a room with a call light 16 

going off and failed to respond, correct?  17 

MR. ALBERT:  Objection; if he knows -- if you read -- if 18 

you're asking him whether he knows that's what happened --  19 

MS. NOVOA:  I'm asking what the --  20 

MR. ALBERT:  -- that's one thing.  21 

MS. NOVOA:  -- statement said.  22 

MR. ALBERT:  All right.  23 

The statement is hearsay, isn't it, Your Honor?   24 

MS. NOVOA:  Your Honor, if I may be heard?  This is 25 
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actually a business record that is kept in the regular 1 

process --  2 

JUDGE TRACY:  Okay.  3 

MS. NOVOA:  -- of business.  4 

JUDGE TRACY:  So, I'll overrule the objection.  5 

Go ahead.  6 

Q BY MS NOVOA:  Mr. Treude, the summary of the events, 7 

according at no time employer, is that:  "An employee was in 8 

front of a room, a call light went off, and the employee failed 9 

to answer."  Correct?  10 

A That's what it says, correct.  11 

Q Okay.  And it says: "He's been educated more than once on 12 

this matter."  Correct?  13 

A Correct, it does say that.  14 

Q And failing to respond to a patient call light, that can 15 

lead to serious patient concerns.  Correct?  16 

A It's -- there's a possibility, correct.  17 

Q And I just want to, again, point to the action taken; it's 18 

a verbal warning, correct?  19 

A That's what it says, correct.  20 

MS. NOVOA:  I'd like to move General Counsel 21 into 21 

evidence.  22 

JUDGE TRACY:  Any objections?   23 

MR. ALBERT:  None.  24 

JUDGE TRACY:  Okay.  So General Counsel's Exhibit 21 is 25 
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admitted into evidence.  1 

(General Counsel Exhibit 21 Received into Evidence)  2 

MS. NOVOA:  I'm distributing a two-page exhibit marked 3 

General Counsel's Exhibit 23.  4 

Q BY MS NOVOA:  Mr. Treude, we've heard a lot of testimony 5 

about coverage, correct?  6 

A Correct.   7 

Q And insuring appropriate coverage on a unit, correct?  8 

A Yes.   9 

Q And the Employer statement in this discipline I've 10 

distributed, GC-23, an R.N. came in, didn't like his shift, and 11 

left.  Correct?  12 

A Yes.  It says:  "He looked at his schedule, he refused to 13 

take his assignment."  I don't know if says --  14 

Q And that --  15 

A -- "Didn't like it, did not like it -- 16 

Q Staffing issue -- failure of a staff to show up, that has 17 

implications for staff coverage, correct?  18 

A Can you say that again?   19 

Q A staff member refusing to work or failing to show up, has 20 

implications for staff coverage.  Correct?  21 

A Yeah.  I don't know if the person was replaced or --  22 

Q And in the case of limited staff coverage, this could, 23 

again, impact patient safety.  Correct?  24 

A Potentially, yes.  25 
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Q The only discipline issue to this person was a written 1 

warning, correct?  2 

A That's what it says on here.  3 

Q And his actions put patient safety at risk, correct?  4 

A I --  5 

Q Mr. Treude, he failed up for his job, effecting coverage.  6 

Correct?  7 

MR. ALBERT:  Objection; he doesn't know whether -- he's -- 8 

I don't believe this witness has testified or is there 9 

foundation that he could testify as to how this situation was 10 

handled that day, or whether or not any of this that happened 11 

according to this document, put any patients at risk.  12 

JUDGE TRACY:  So, I'll sustain the objection.  13 

Q BY MS NOVOA:  Mr. Treude, I'm going to point to a line in 14 

the object/solution.  Part of what the summary was indicating 15 

to the employee, not -- quote:   16 

" -- not just leave because he does not feel like working a 17 

station, possibly putting the building in jeopardy if he is the 18 

only R.N." 19 

Correct?  20 

A That's what it says, yes -- correct.  21 

Q So the understanding was that these actions could impact 22 

patient safety, correct?  23 

MR. ALBERT:  Objection; again, this -- there's no 24 

testimony that this individual knows the particulars of what 25 
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happened that day.  So to ask him questions about what did or 1 

didn't happen with regard to the building being in jeopardy or 2 

patient health being risked is asking for information he 3 

doesn't have.  4 

MS. NOVOA:  Your Honor, he can testify to his general 5 

knowledge of what impact an employee leaving and not providing 6 

adequate coverage for the shift could have for patients.  He 7 

can also testify to his knowledge of what's reflected in this 8 

document.  He was the custodian of record and he's the 9 

administrator as well, and this is a business record.  10 

MR. ALBERT:  Which is different than saying he knows the 11 

details behind each and every discipline that happens for a 12 

group of 170 employees --  13 

JUDGE TRACY:  Uh-huh.  14 

MR. ALBERT:  -- over the course of three years.  15 

JUDGE TRACY:  So I'll overrule the objection.  I think 16 

that the question was vague could, not what did happen.  17 

MS. NOVOA:  That is correct, Your Honor.  18 

JUDGE TRACY:  So -- but ask it again.  19 

Q BY MS NOVOA:  So the Employer's Exhibit understanding is 20 

that an employee leaving a shift could impact coverage and 21 

could put the building in jeopardy, correct?  22 

A It could impact coverage.  You know, I'm not sure about, 23 

you know, statement "putting a building in jeopardy" as far as 24 

what was going on to other licensed nurses and who was there.  25 
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Q Mr. Treude, I only asked about the general, I did not ask 1 

about the specific coverage for this individual.   2 

A You asked me about coverage.  3 

Q And I asked you if an employee failing to appear or 4 

leaving would impact coverage that would put the building -- 5 

could put the building at risk?  6 

MR. ALBERT:  Objection; I mean, again, it's on overbroad 7 

question that he's already said he -- as to this particular 8 

case, he doesn't know the answer to.  9 

MS. NOVOA:  Okay.  Again --  10 

MR. ALBERT:  And as to every other case, he probably 11 

doesn't know the answer to it either.  It's broad and vague and 12 

ambiguous.  13 

JUDGE TRACY:  So again, I will overrule the objection.   14 

Again, this is cross-examination -- I'm not trying to put 15 

anybody -- words in anybody's mouth, but it seems as though the 16 

questioning is general and not specific to this situation.   17 

But perhaps we can move on at some point, too.  18 

Q BY MS NOVOA:  Mr. Treude, this is written warning, 19 

correct?  20 

A Yes.   21 

MS. NOVOA:  I'd like to move 23 into evidence, please.  22 

MR. MIRRAFATI:  We'll object based on relevance.  Because 23 

it's not related to safety issues, there is no violation of a 24 

safety rule here.  25 
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MS. NOVOA:  Your Honor, it is related to safety by 1 

implication.  Part of what the -- one of the issues raised by 2 

the Employer is that coverage was an issue, and that by having 3 

all these employees asleep at the time, coverage implicates 4 

patient safety.  Here's another example of patient safety being 5 

implicated by coverage.  6 

MR. ALBERT:  Your Honor, there is, of course, a 7 

fundamental difference between one person doing what this 8 

person supposedly did, and four people -- the entirety of the 9 

group on a work unit -- being asleep at the same time.  10 

JUDGE TRACY:  Okay.  11 

MR. ALBERT:  We're talking apples and oranges here.  12 

JUDGE TRACY:  Yeah.  So again, I will overrule the 13 

objection.  I'll allow General Counsel Exhibit 23 to be 14 

admitted into evidence, and obviously, another argument.  15 

(General Counsel Exhibit 23 Received into Evidence)  16 

JUDGE TRACY:  And there's no 22 yet, right?  17 

MS. NOVOA:  That's correct, Your Honor.  18 

JUDGE TRACY:  Okay.   19 

Q BY MS NOVOA:  Mr. Treude, part of a CNA's responsibility 20 

include charting, correct?  21 

A Yes.   22 

Q And keeping track of activities of daily living, like 23 

bladder and bowel movements, correct?  24 

A Yes.   25 
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Q And part of it -- part of a CNA's duties include moving -- 1 

turning patients in bed, correct?  2 

A Correct.  Repositioning, correct.  3 

Q And part of that assist to avoid things like bed sores, 4 

correct?  5 

A Yes.   6 

Q Okay.  And for some of your patients, bed sores could lead 7 

to serious health implications, correct?  8 

A Could, yes.  9 

Q Okay.  And part of the way -- part of the CNA's 10 

responsibility is to regularly conduct skin checks, correct?  11 

A I don't know the policy offhand as far as skin checks 12 

or -- so --  13 

Q So you're not aware of the Employer having skin sheets?  14 

A Yes.  I don't recall the exact specification of it at this 15 

point.  16 

Q But skin sheets are supposed to be completed reflecting a 17 

check of patient's body, correct?  18 

A I'd have to check the policy.  I can't really answer that, 19 

I don't know the specification offhand.  20 

Q Would you say that -- and I understand you don't know the 21 

specific policy, but would you say a skin check would need to 22 

be done more than once a day?  23 

MR. ALBERT:  Objection; there's been no foundation laid 24 

that this gentleman has that kind of clinical background.  25 
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MS. NOVOA:  Your Honor, he's the administrator and he's 1 

aware of their policies, and I'm just asking for a general idea 2 

of how often they're supposed to do skin checks.  3 

MR. SIEGEL:  And he just -- and he -- if he doesn't know 4 

he can say I don't know, she's just asking if he knows.  5 

JUDGE TRACY:  Uh-huh, okay.   6 

So again, I will overrule the objection.  7 

THE WITNESS:  I don't know.  8 

Q BY MS NOVOA:  Would --  9 

A I don't know the specifics, I'm sorry.  10 

Q Would failing to do skin checks for a month sound like a 11 

long time?  12 

A It would sound like a long time.  13 

Q Would a month be enough time for something to go seriously 14 

wrong?  15 

A Depending on the patient, it could be.  16 

MS. NOVOA:  I'm distributing a document marked General 17 

Counsel Exhibit (a) through (k) -- excuse me, (l).  18 

JUDGE TRACY:  What number?   19 

MS. NOVOA:  25(a) through (l).  20 

Q BY MS NOVOA:  Mr. Treude, you can flip through this 21 

document --  22 

MR. ALBERT:  Are these all different people?   23 

MS. NOVOA:  These are all different people as well.   24 

And I'll note that in some of these cases the handwriting 25 
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looks similar, but they are all different people.  1 

MR. ALBERT:  Are any of them -- I see the one that says 2 

one month.  Do any of them other ones say one month?  3 

MS. NOVOA:  Several of them refer to one month.  4 

MR. ALBERT:  They do?  Okay.  5 

MS. NOVOA:  Yeah.  6 

Q BY MS NOVOA:  Have you had an opportunity to look through 7 

all of them?  8 

A Yes.   9 

Q Okay.  So each one of these terminate -- these 10 

disciplines, excuse me, is for employee's failing to do a skin 11 

check.  Is that correct?   12 

A It's -- yeah -- 13 

Q And at least in some cases it's documented that they 14 

failed to do it for approximately a month, correct?  15 

A Correct, it appears that as I'm reading through this.  16 

Q And there's actually no discipline taken, no selected 17 

discipline on these.  Isn't that true?  18 

A As far as the type, correct.  19 

MS. NOVOA:  I'd like to move Exhibit 25(a) through (l) 20 

into evidence.  21 

JUDGE TRACY:  Any objections?   22 

MR. MIRRAFATI:  Objection, again, because none of them 23 

have the check mark of "safety rules" checked off; it's 24 

irrelevant.  25 
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MS. NOVOA:  Again, I think this goes to an issue of 1 

patient safety, which Respondent has made the central point of 2 

their case, and I think this goes to their practices regarding 3 

patient safety and discipline.  4 

JUDGE TRACY:  So again, I'll overrule the objection, and I 5 

will admit General Counsel Exhibit 25(a) through (l).  6 

(General Counsel Exhibit 25(a) through (l) Received into 7 

Evidence)  8 

Q BY MS NOVOA:  Mr. Treude, your facility runs three 9 

separate shifts, correct?  10 

A Yes.   11 

Q And as part of those shift turnovers, employees have to 12 

provide information to the incoming employees about what 13 

happened during the shift.  Correct?  14 

A Yes.  Or to the charge nurse if you're talking about CNAs.  15 

Q And the purpose is so that the incoming staff are aware of 16 

any events that happen during the shift, correct?  17 

A That's one method, yes.  18 

Q And any potential issues with resident care, correct?  19 

A Yes.   20 

Q Any -- maybe one of the patients is particularly dizzy 21 

that day and might be a higher fall risk, correct?  22 

A Yes.   23 

Q And it's important for the incoming staff to be fully 24 

educated on what happened during the shift, correct?  25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

642 

A Yes.   1 

Q So that they can provide the best possible patient care 2 

and safety, correct?  3 

A Yes.   4 

MS. NOVOA:  I'm distributing a one-page document, General 5 

Counsel 24.  6 

Q BY MS NOVOA:  Mr. Treude, the Employer statement in 7 

summarizing this is that a staff member gave an incoming -- a 8 

shift report to an incoming licensed nurse.  Correct?  9 

A Yes, that's what it says.  10 

Q And the Employer's Exhibit statement identifies this is a 11 

risk for resident care, correct?  12 

A That's what it says, yes.  13 

Q I'd just like to point out, again, the level of discipline 14 

taken is a written warning.  Correct?  15 

A Yes, that's what it says.  16 

MS. NOVOA:  I'd like to move General Counsel Exhibit 24 17 

into evidence.  18 

JUDGE TRACY:  Any objections?   19 

MR. MIRRAFATI:  Same objection.  -- I know you're going to 20 

overrule that objection -- it's not a safety violation.  21 

JUDGE TRACY:  Okay.  So again, the objection is overruled.  22 

General Counsel Exhibit 24 is admitted into evidence.  23 

(General Counsel Exhibit 24 Received into Evidence)  24 

Q BY MS NOVOA:  Mr. Treude, part of your staff members' 25 
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responsibility, again, we've discussed insuring the health of 1 

patients, correct?  2 

A Insuring the health of the patient?   3 

Q Care -- or let me rephrase, maintaining the health they 4 

have?  5 

A You said part of the staff or --  6 

Q Your caregivers, including CNAs and --  7 

A Yes.   8 

Q -- nurses, correct?   9 

A Yes.   10 

Q And, again, that includes charting their activities of 11 

daily living, correct?  12 

A Yes.   13 

Q It includes monitoring what they've eaten, correct?  14 

A Monitoring, I'm sorry?   15 

Q What they've eaten?   16 

A Yes, I believe so.  17 

Q Includes monitoring their temperature, correct?  18 

A Correct.   19 

Q And if a patient is running a very high temperature, 20 

something needs to be done, correct?  21 

A Yes.   22 

MS. NOVOA:  I'm distributing General Counsel Exhibit 22.  23 

Q BY MS NOVOA:  Mr. Treude, this is a verbal warning.  24 

Correct?  25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

644 

A Yes.   1 

Q For an employee failing to document an 110-plus degree 2 

temperature, correct?  3 

A Failure to document, correct.  4 

MS. NOVOA:  I'd like to move Exhibit 22 into evidence.  5 

MR. MIRRAFATI:  Once again, objection -- but it's not a 6 

safety violation.  7 

JUDGE TRACY:  It's overruled --  8 

MR. MIRRAFATI:  All of these are documentation concerns, 9 

they're not safety concerns, and that's why we're trying to 10 

make that objection.  But I want to make it clear, each of 11 

these have been documentations.  It's not the fact that -- 12 

there was no indication that the temperature was not checked or 13 

nothing was done.  14 

MR. ALBERT:  And the same thing, by the way, with the skin 15 

sheets, which is a documentation issue, not a care issue.  16 

We'll have testimony about that, but I just want to be clear.  17 

JUDGE TRACY:  Oh, okay, that's fine.  I mean, again, I'm 18 

going to overrule the objection, and that's the argument you 19 

make in the brief.   20 

So General Counsel's Exhibit 22 is admitted into evidence.  21 

(General Counsel's Exhibit 22 Received into Evidence)  22 

Q BY MS NOVOA:  Mr. Treude, returning to October 7th, you 23 

received the picture from Ms. Gilman, correct?  24 

A Yes.   25 
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Q And we already have in evidence General Counsel 1 

Exhibit 16, which you forwarded that email to the Labor 2 

Consultants, correct -- forwarded the picture to the Labor 3 

Consultants.  Correct? 4 

A Yes.   5 

Q And I imagine you also forwarded the picture to 6 

Mr. Albert.  Correct?  7 

A I believe so.  8 

Q And I imagine that you also forwarded to Mr. Sable.  9 

Correct?  10 

A Excuse me -- yes, I believe so.  11 

Q Did you send it to anybody else?  12 

A No.  13 

Q Mr. Treude, the event says: "Understood by the Employer, 14 

October 7th, created a huge safety violation." 15 

Correct?  16 

A The events on October 7th?   17 

Q Uh-huh.  "As understood by the Employer"?  18 

A As far as the staff sleeping?   19 

Q Correct.  20 

A Yes.   21 

Q And it was, according to you, quote, "egregious 22 

violation," correct?  23 

A No.  I think I said gross misconduct.  I think somebody 24 

else said that.  25 
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Q So it was, to quote you, "gross misconduct."  Correct?  1 

A Yes.   2 

Q And you've testified that you were shocked upon even 3 

seeing Ms. Gilman's picture, correct?  4 

A Yes, as I stated that as well on Monday.  5 

Q So the conduct itself was obvious wrong on its face, 6 

correct?  7 

A The conduct was what?   8 

Q Was wrong?  It was a safety concern, correct?  9 

A Yes.   10 

Q It was an obvious safety concern?  11 

A Yes.   12 

Q And yet you testified today that Ms. Gilman didn't take -- 13 

you believe Ms. Gilman didn't take any other pictures because 14 

she was worried the sound of her phone was going to wake up the 15 

employees.  Correct?  16 

A I believe I was asked if she did.  And if she did take any 17 

other pictures, I believe I asked, and I believe I said she did 18 

not because they would -- she didn't want to wake up the 19 

patients or the -- wake up the staff.  20 

Q So she did not want to wake up the staff?  21 

A I believe that's what she told me.  22 

Q Even though there was an obvious safety concern happening?  23 

A I'm just answering you what I believe she told me at that 24 

point.  25 
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Q An obvious safety concern that, according to her, has been 1 

ongoing for 15 to 20 minutes.  Correct?  2 

A Correct.   3 

Q So did you talk to Ms. Gilman about that?  4 

A You know, as I stated Monday, I don't recall talking to 5 

her as far as -- what are you asking?   6 

Q About the fact that she did nothing about this very 7 

obvious safety violation?  8 

A I don't recall, as I mentioned I believe Monday, of what I 9 

discussed with her or what was -- what I said.  10 

Q Mr. Treude, you are responsible for signing contracts for 11 

the facility, correct?  12 

A Yeah.  I can sign some con -- yeah, I believe I can sign 13 

some contracts.  14 

Q So the contracts you can't sign, who signs them?  15 

A We have some corporate contracts.  I mean, I don't --  16 

Q So contracts for your facility, you as the top person at 17 

the facility, are you responsible for reviewing and approving 18 

those contracts?  19 

A Yeah.  I mean, I guess I can.  I don't know what, 20 

specifically, you're asking.  That's the hard -- that's why I'm 21 

having a hard time answering your guy's questions -- because 22 

you're asking generalized questions, so I don't know how to 23 

answer certain questions.  24 

Q Food vendor contracts?   25 
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A I'm not sure offhand.  I think those are done at the 1 

corporate level.  2 

Q How about linen contracts?  3 

A I don't know.  4 

Q Well, we heard yesterday that you hired Ms. Hunt, correct?  5 

MR. MIRRAFATI:  That's not true --  6 

MR. ALBERT:  There was not the testimony.  7 

JUDGE TRACY:  Objection?   8 

MR. MIRRAFATI:  Objection -- 9 

MR. ALBERT:  Objection; that was not the testimony.  10 

JUDGE TRACY:  So I'm not sure what the testimony was.   11 

So?   12 

Q BY MS NOVOA:  So, Mr. Treude, Mr. Sable recommended Ms. 13 

Hunt to you, correct?  14 

A Yes.   15 

Q But you ultimately determined to hire her, correct?  16 

A He said, you know, "We needed to hire somebody," that's 17 

the recommendation he gave me.  18 

Q So you hired her, correct?  19 

A I don't know if I personally did, but yes, she was hired.  20 

Q And her invoices for her services where sent direction -- 21 

attention to you, correct?  22 

MR. ALBERT:  Objection; for relevance.  23 

MS. NOVOA:  I'll get there.  24 

JUDGE TRACY:  So, it's again --  25 
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MR. ALBERT:  I'd like her -- I'd like to know what you're 1 

going at.  First, is it proprietary and confidential 2 

information you're getting at?  And I'd like to know why you're 3 

getting at it.  4 

MS. NOVOA:  I don't think it's proprietary and 5 

confidential information.  It needs -- this is information that 6 

has to be posted by Ms. Hunt and reported.  7 

MR. SIEGEL:  It's true.  Under Federal Law, I mean, she 8 

does the kind of activity that she does, she has to report it, 9 

and it's available to anyone in the public.  10 

JUDGE TRACY:  So, I'll overrule the objection.  11 

But I'm assuming you're getting to the relevance of it to 12 

this proceeding --  13 

MS. NOVOA:  Yes --  14 

JUDGE TRACY:  -- soon?   15 

MS. NOVOA:  -- Your Honor.  16 

JUDGE TRACY:  Okay.  17 

Q BY MS NOVOA:  So, Mr. Treude, you received the invoices 18 

from Ms. Hunt, correct?  19 

A I believe they came to the facility.  20 

Q They would have been sent attention to you, correct?  21 

A I don't remember.  It's a possibility, or accounts 22 

payable.  23 

MS. NOVOA:  I'm distributing a document marked General 24 

Counsel Exhibit 26.  25 
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Q BY MS NOVOA:  Mr. Treude, this is a formal public record 1 

filed by Ms. Hunt with the Department of Labor Office of Labor 2 

Standards -- Labor Management Standards, and its receipts and 3 

disbursements form.  I'd like to direct your attention to page 4 

2(b): "Statements of receipts.  Report all receipts from 5 

employers in connection with labor advices or services 6 

regardless of purpose. "I'd like to direct your attention to 7 

the Employer name, that's Novato Healthcare Center, and 8 

attention to Darron Treude.  Correct?  9 

A It says that, yes.  10 

Q Okay.   11 

A I think administrator's misspelled.  12 

Q All right.  Agreed, good eye.  Isn't it true that you 13 

received invoices from Ms. Hunt totaling $164,000, 256 (sic)?  14 

MR. ALBERT:  I'm going is to object to this.  I understand 15 

that's what the document says.  But absent some relevance being 16 

shown, as to the dollar amount paid Ms. Hunt in connection to 17 

the discharges that we're litigating here, this is highly 18 

prejudicial information that should not be put into this 19 

record.  20 

MS. NOVOA:  Your Honor, the Employer ran a vigorous 21 

anti-union campaign, which indicates a part of its animus, and 22 

it goes to our animus argument.  And this employer was spending 23 

over $10,000 per bargaining unit employee to conduct this 24 

campaign.   25 
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MR. ALBERT:  May I be --  1 

MS. NOVOA:  We believe that it's relevant. 2 

MR. ALBERT:  May --  3 

JUDGE TRACY:  You know -- 4 

JUDGE TRACY:  -- let's go off --  5 

MR. ALBERT:  Okay.  May --  6 

JUDGE TRACY:  Let's go off the record.  7 

MR. ALBERT:  Okay.   8 

JUDGE TRACY:  Let's go off the record. 9 

(Off the record at 12:16 p.m.) 10 

JUDGE TRACY:  Okay.  All right, so we went off the record 11 

to discuss General Counsel's Exhibit 26.  Mr. Treude was 12 

testifying -- or starting to testify about it.  And we still 13 

haven't moved for admission of it, but -- are you ready to do 14 

that yet, or do you still have a few more questions?   15 

MS. NOVOA:  I am done with my questions regarding the 16 

document.  17 

JUDGE TRACY:  Okay.  So you're moving for admission?   18 

MS. NOVOA:  I'm moving for admission.  19 

JUDGE TRACY:  And, any objections?   20 

MR. MIRRAFATI:  Yes, we object based on relevance.  21 

JUDGE TRACY:  Okay.  Anything else?   22 

MR. MIRRAFATI:  Further --  23 

JUDGE TRACY:  That's --  24 

MR. MIRRAFATI:  And it's highly inflammatory, and we 25 
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talked about it all off the record.  1 

JUDGE TRACY:  Right.  So you can summarize that for the 2 

record; what's the Respondent's position?   3 

MR. MIRRAFATI:  Sure.  It's irrelevant.  We think that it 4 

does not show Union animus, it's highly inflammatory, and we 5 

just don't think it belongs in the record.  6 

JUDGE TRACY:  Okay.  And go ahead with your response to 7 

that.  8 

MS. NOVOA:  And, Your Honor, we believe it does go to -- 9 

it relevant in this proceeding.  At issue is the Union -- the 10 

Employer's Exhibit motivation in taking these actions against 11 

employers (sic).  And the type and degree of campaign that it 12 

ran against the Union the relevant to establish its sentiment 13 

and animus towards the Union, and that is why we offer the 14 

exhibit.  15 

JUDGE TRACY:  Okay.  So, you know, as I discussed off the 16 

record, I am going to place General Counsel's Exhibit 26 is a 17 

rejected exhibits pile; I'm rejecting it essentially.  And 18 

here's why -- and certainly in your brief you can talk about it 19 

and further on down the line -- but when I look at General 20 

Counsel's 26 I understand -- I mean, from this case, that there 21 

was a labor consultant hire, and I understand the General 22 

Counsel's requirement to prove animus in this case.  But this 23 

document gives me the fact that there was a relationship 24 

between the Employer and Ms. Hunt, and the amount of it.  But 25 
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it really to me isn't relevant to these proceedings about how 1 

much was spent to hire Ms. Hunt.  And so, for that reason, I'm 2 

rejecting this exhibit -- General Counsel's Exhibit 26.  3 

(General Counsel Exhibit 21 Received into Evidence)  4 

JUDGE TRACY:  Okay.  So, Ms. Novoa, go ahead please.  5 

MS. NOVOA:  No further questions, Your Honor.  6 

JUDGE TRACY:  Mr. Siegel?   7 

MR. SIEGEL:  Yes, thank you, Your Honor. 8 

CROSS-EXAMINATION  9 

Q BY MR. SIEGEL:  Mr. Treude, is that how you pronounce your 10 

name?  11 

A Yes.   12 

Q Okay.   13 

A Thank you.  14 

Q So I just want to point your attention to General Counsel 15 

Exhibit 11(a) through (e) which would -- the flyers?  16 

A Okay.  Okay.   17 

Q You testified earlier that part of -- your understanding 18 

of part of what was discussed at the education meetings put on 19 

by the consultant was the discussion of flyers.  Is that 20 

correct?  21 

A (No verbal response).  22 

Q I'm not saying these flyers, I'm saying in general.   23 

A Yes.  I mean, I think the -- you're asking about the 24 

education meetings?   25 
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Q Yeah.  I mean, I believe you testified earlier that your 1 

understanding in those meetings is that at the meetings they 2 

discussed the flyers put out by the Employer's Exhibit labor 3 

consultant?  4 

A I don't recall specifically if I said that.  I -- there's 5 

a possibility to discuss those flyers at the educational 6 

meetings.  I believe the educational meetings were just, you 7 

know, different topics.  8 

Q I understand --  9 

A From what I can remember, if that answers your question.  10 

Q Okay.  But the type -- and the types of flyers that you're 11 

referring to that were discussed at the Union education 12 

meetings are -- include the flyers in General Counsel's 13 

Exhibit 11, correct?  Those are the type of flyers that would 14 

have been discussed?  15 

A I don't know if this specific one was, but potentially 16 

flyers could have been discussed or questions asked about that 17 

in the meetings, correct.  18 

Q Okay.  And your understanding was, from Ms. Hunt, was that 19 

she would -- I know you don't know a particular flyer, a 20 

particular meeting -- but your understanding from Ms. Hunt that 21 

she was discussing the flyers put out by Novato Healthcare 22 

Center at -- part of what she was doing at these meetings was 23 

discuss the flyers put out by Novato Healthcare Center?  24 

A That's a potential.  There's different topics that they -- 25 
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she had for the meetings.  1 

Q I understand.  My question is broader, I'm trying to make 2 

it general.  Your understanding was -- is at, the meetings, at 3 

least one topic that was discussed were the flyers that were 4 

put out by Novato Healthcare Center?  5 

A Yes.  There's that potential there, yes.  6 

Q Okay.  Do you -- but you have no idea of any flyer -- I 7 

mean, you're changing your testimony right now, but you have no 8 

idea if any flyers were ever discussed?  She never inform you 9 

of discussion of any flyers?  10 

A I guess I'm getting confused.  I mean, the flyers were 11 

passed out to the staff to discuss.  As far as the formal 12 

meetings, you know, somebody asked a question and then that 13 

could have drawn a discussion, you know.  I know there's topics 14 

for those meetings.  15 

Q I mean, you may not know, and that's perfectly fine as 16 

well.  You don't know if flyers were ever discussed at these 17 

meetings, and Ms. Gilman never told you that flyers were 18 

discussed -- you're free to answer that -- I'm asking you, did 19 

Ms. Gilman ever inform you that flyers were ever discussed at 20 

these meetings?  21 

A You're saying Ms. Gilman, so you're --  22 

Q I'm sorry.  Miss --  23 

A Carina, Carina Hunt.  24 

Q Ms. Hunt.   25 
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A I don't specifically recall.  I --  1 

Q Okay, fair enough.   2 

As part of the duties of administrator for Novato, over the 3 

course of several years have you gotten to understand the job 4 

duties of various employees of Novato?  5 

MR. MIRRAFATI:  Objection; vague.  To who?   6 

MR. SIEGEL:  I'm starting --  7 

JUDGE TRACY:  So, I will --  8 

MR. SIEGEL:  -- broad --  9 

JUDGE TRACY:  -- overrule the objection. 10 

Again, this is cross-examination.  Go ahead.  11 

Q BY MR. SIEGEL:  As part -- through the years, as 12 

administrator, have you come to understand the job duties of 13 

different employees at Novato Healthcare Center?  14 

A Yes.   15 

Q And you -- through your job duties and your experience 16 

have learned what different responsibilities are for different 17 

departments in the facility.  Isn't that true?  18 

A Yes.   19 

Q Okay.  So is there a business office as part of the 20 

facility?  21 

A Yes.   22 

Q Okay.  And what does the business office do?  23 

A The business office -- they can -- you know, that can 24 

encompass billing, accounts receivable, accounts payable.  25 
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Q Okay.  Is there anything else that you can think of?  1 

A (No verbal response).  2 

Q Besides -- let me make it easier for you, besides a 3 

business -- taking care of Novato Healthcare, is there anything 4 

else that they do?  5 

A Yeah.  I mean, I'd have to think about it.  6 

Q Well, I'm asking you to think about now --  7 

A Not really --  8 

Q Besides doing billing, accounts receivable and payable -- 9 

I was trying to help you shortcut it, but maybe I can't.  I 10 

mean, is there anything as you sit here today, that they do 11 

besides taking care of the business aspects of Novato 12 

Healthcare?  13 

A It's pretty much, essentially, yes, the business aspects.  14 

I -- I'm just not really understanding what else to say.  15 

Q Okay.  And who are the employees -- or, in 2015, who were 16 

the employees in the business office?  What -- not the names, 17 

what were these -- what were the positions in the business 18 

office?  19 

A There's a business office manager, business office 20 

assistant, and accounts payable probably would follow under 21 

that category, as well, receptionists.  22 

Q Okay.  So the business office manager, in 2015, was that a 23 

he or she?  24 

A There was a male at one point, I am not sure of the year 25 
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offhand.  1 

Q Okay.  Well -- okay, sorry.   2 

A And there's been females --  3 

Q Depending on what --  4 

A -- I am, I don't --  5 

Q I -- you know, that's --  6 

A -- really understand --  7 

Q I was just trying to show -- the business manager -- in 8 

September of 2015 what were the job duties of business manager 9 

at the time of the campaign?  10 

A What they were prior and currently, so --  11 

Q Which are?  12 

A For the business office manager?   13 

Q Yes.   14 

A Oversee billing.  I think that person handles, you know, a 15 

couple billing accounts -- categories.  The business office 16 

assistant handles a couple billing accounts.  17 

Q Okay.  And what about -- there was a second employee that 18 

you named.  I -- something office assistant?  19 

A Business office assistant?   20 

Q Okay.  What about that person's duties?  21 

A Similar, I mean, billing, collections, AR.  22 

Q Okay.  And accounts receivable?  23 

A Correct, AR.  24 

Q And accounts -- someone who works in accounts 25 
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receivable -- they would have -- if they worked on accounts 1 

receivable, that's their job?  2 

A Part -- yes.  3 

Q What else would be part of their job?  4 

MR. MIRRAFATI:  Objection; we're getting beyond the scope 5 

of direct.  6 

MR. SIEGEL:  I'm getting there.  I'm getting --  7 

MR. MIRRAFATI:  It's way beyond it already.  8 

MS. NOVOA:  No.  We're covered -- I'm not going to -- I 9 

think this is cross, and I'm getting there.  10 

JUDGE TRACY:  Okay.  So again, I'll overrule the 11 

objection.  But, if I could get there soon.  12 

MR. SIEGEL:  Okay, I'll cut to the chase.  13 

Q BY MR. SIEGEL:  The receptionist, also -- they were 14 

responsible for being receptionist for the office, correct?  15 

A (No verbal response).  16 

Q For the business office?  17 

A Well, I mean, they fall in that category.  They're 18 

receptionists for the facility.  I mean --  19 

Q Okay.  Now, you didn't indicate any patient care 20 

responsibilities for these employees because patient care is 21 

not part of their job duties.  Correct?  22 

A Direct patient care for those individuals?  No.  I --  23 

Q And they don't have training, they're not licensed or 24 

trained to be -- to take care of patients, are they?  25 
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A No.  1 

Q So these individuals -- so if any of these individuals 2 

were supposed to provide coverage at the stations while the 3 

employees were at the education meetings, they really couldn't 4 

provide coverage, right, because they're not trained to provide 5 

patient care?  6 

A To provide patient care?  No.  But to answer call lights 7 

to get a remote control, or answer call lights to open up 8 

drapes.  You know, I expect all staff to help answer lights.  9 

Q Okay.  So you're saying like --  10 

A But I don't expect staff to -- I mean, of course, you 11 

know, CNAs and licensed nurses provide direct care.  12 

Q Right.  But you -- I think a lot of new testimony that 13 

we've had in this hearing was that being available, for 14 

example, to answer call lights is very important because a call 15 

light can be very serious.  Right?  Someone could have fallen?  16 

Someone could have defecated on themselves?  I mean, it can be 17 

a -- it can require important patient care, correct?  18 

A To answer a call lights?  Correct.  19 

Q Yeah.  And these people in the business office, they 20 

can't -- they're not licensed to provide that kind of patient 21 

care.  Isn't that true?  22 

A Correct.   23 

Q Okay.  And actually, probably, you can get in trouble with 24 

the Government if you had someone who is in the business office 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

661 

providing that type of patient care.  Isn't that true?  1 

A I would assume so, yeah.  I would hope --  2 

Q Yeah.   3 

A -- somebody doesn't have an office manager providing 4 

direct care.  5 

Q Now, people -- now I'll cut to the chase.  Someone in the 6 

admitting office, someone whose -- works just in admitting, 7 

they're not responsible for providing the type of patient care 8 

that LVNs or CNAs provide, are they?  9 

A They're not -- say that again.  They're --  10 

Q Isn't it true that someone who works in admitting is 11 

not -- doesn't have the same kind of training that a CNA or 12 

a -- they're not required to have the same kind of training as 13 

a CNA or a LVN?  14 

A Correct.   15 

Q Okay.  So again, similarly, they were providing coverage 16 

while someone at an educational meeting, they wouldn't be 17 

qualified or prepared, or you probably wouldn't want them to 18 

respond to a serious call light, would you?  19 

A I don't know what a serious call light -- what you're 20 

defining that is --  21 

Q Someone who had fallen and broken their hip?  22 

MR. MIRRAFATI:  Objection; again, we're going beyond the 23 

scope of direct.  I mean, we never even touched on these other 24 

individuals.  25 
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MS. NOVOA:  She's talking about -- he's talking about how 1 

coverage -- part of the reason they fired these people he says 2 

is because all four of them were not providing coverage, and it 3 

was so serious, and so on and sore forth.  And yet again, they 4 

provide multiple people going to these education meetings, not 5 

being available to provide patient care.  And if you believe 6 

the testimony of the woman yesterday, the people who were 7 

covering them were like business office people, admitting 8 

office people.  So I'm trying to understand why is it so 9 

important to this employer in one situation and not the other.  10 

JUDGE TRACY:  So again, I'll overrule the objection.  11 

Go ahead.  12 

Q BY MR. SIEGEL:  So again, if someone had fallen and broken 13 

their hip, would you want someone who worked in the admitting 14 

office and no training in what an LVN or a CNA does to be 15 

providing that care?  16 

A Not providing care.  I would hope they'd call out for 17 

help --  18 

Q Okay.   19 

A -- and get, you know, an appropriate individual, like a 20 

licensed nurse, to come in assess and --  21 

Q Okay.  But they themselves couldn't do it.  You wouldn't 22 

want that person to do it?  23 

A No, Mr. Siegel.  24 

Q Okay.  And so I guess I'll ask the broader question, when 25 
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you had these Union education meetings, were you making sure 1 

that people who provided coverage were actually licensed and 2 

experienced and trained in all circumstances to actually 3 

provide the care that the people who were going to these 4 

meetings were supposed to provide while they were on duty?  5 

MR. MIRRAFATI:  Objection; vague, compound, and lack of 6 

foundation.  He wasn't present this those meetings.  7 

MS. NOVOA:  I'm not asking at the meetings.  8 

MR. MIRRAFATI:  Or he wasn't providing coverage, he wasn't 9 

the one assigning coverage.  10 

JUDGE TRACY:  Okay.  So again --  11 

MR. MIRRAFATI:  There was another individual testifying 12 

about --  13 

JUDGE TRACY:  So -- well, I'll partially sustain the 14 

objection in the sense of it being compound.  15 

If you could just, Mr. Siegel, break it up.   16 

But for the remainder of it, I overrule.  17 

Okay.  18 

Q BY MR. SIEGEL:  I guess, I was saying, was it important to 19 

you as an administrator to make sure, when employees were 20 

attending to Union education meetings, while on duty, there 21 

were coverage for them?  22 

A Yes.  For any meeting, whether, you know, it's pre- and 23 

post-campaign, all staff, yes.  24 

Q Okay.  And wasn't it important that the coverage provided 25 
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for these employees -- well, shouldn't it have been important 1 

the coverage provided for these employees was by other 2 

employees who actually were trained and licensed to provide the 3 

type of coverage that the employees who were at the meetings 4 

did?  5 

A You mean coverage for the patients?   6 

Q Right.  I mean, they were -- the -- my understanding is 7 

the people who -- if you're going to have an employee provide 8 

coverage for another employee who provides patient care, then 9 

the cover -- by providing coverage, that means covering their 10 

job duties.   11 

A So what are you asking?   12 

Q So I'm saying, isn't -- shouldn't it have been important 13 

to provide coverage for employees that are providing patient 14 

care with other employees who were trained and licensed to 15 

provide patient care?  16 

A Yes, it's important.  17 

Q Okay.  One of the women -- one of the individuals 18 

terminated as a result of the sleeping on the job incidence 19 

named Gonzala Rodriguez.  Is that true?  20 

A Yes.   21 

Q And she was the woman who -- what station was she in if 22 

you recall? 23 

A Station 1. 24 

Q Okay.  So she wasn't part of the -- she wasn't of the four 25 
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employees in Station 4? 1 

A Correct.  Was not, correct. 2 

Q Okay.  I believe you testified that the reason why she was 3 

terminated is that you felt that what she did was very serious 4 

and also endangered patients' safety.  Is that true? 5 

A (No verbal response). 6 

Q And why was she -- terminated?  I'm not going to put words 7 

in your mouth.  Why was she terminated? 8 

A Sir, as I mentioned before, it was observed that she was 9 

asleep.  One of -- I'm not sure which one had to wake her up -- 10 

I believe the charge nurse did -- she was not on her break.  11 

She was assigned to a patient that got up multiple times 12 

throughout the night, so she wasn't monitoring the patient as 13 

she was supposed to be.  So those multiple factors.    14 

Q Okay.  And all -- everything that you mentioned, part of 15 

the reason why show thought it was serious enough to warrant 16 

termination was you felt that it potentially endangered the 17 

patients at the facility.  Is that true?  18 

A Partly.  19 

Q Okay.  Well, what were the kind of -- you gave me -- you 20 

told me what she did.  But in terms of the reason why it was 21 

serious enough -- one, was it endangered patient safety -- 22 

like, what were the other kind of substantive reasons?  23 

MR. MIRRAFATI:  Asked and answered.  24 

MR. SIEGEL:  I'm just trying to understand.  25 
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MR. MIRRAFATI:  He just mentioned it.  1 

MR. SIEGEL:  Well, okay, I could put it this way.  2 

Q BY MR. SIEGEL:  Nothing that you said mentioned -- 3 

Okay, I'll move on.  And you said that the process leading to 4 

her termination was the same process -- this is your testimony, 5 

"the same process as the other four employees," correct?  6 

A As far as going through the investigation and interviewing 7 

-- the investigation process, yes.  8 

Q Okay.  And you said she was not, quote, separated out?  9 

A I don't remember "separated out".  10 

Q Okay.  You said she wasn't separated out, as in like, she 11 

wasn't treated differently?  12 

A (No verbal response).  13 

Q Obviously -- I'm not saying you didn't judge her based on 14 

the facts of what she did, but I'm saying you didn't hold her 15 

to a different standard as the other employees?  16 

A I'm not sure what you're asking.  I mean, I went the same 17 

investigation process, looked at her specifically, 18 

individually, I looked at the others individually --  19 

Q Uh-huh.   20 

A -- look at it as a whole group being --  21 

Q Uh-huh.   22 

A -- a station.  So --  23 

Q And you thought --  24 

A Having her on Station 1, one person versus four, there's a 25 
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difference there.  1 

Q Uh-huh.  But you thought what she did warranted 2 

termination?  3 

A Ms. Gonzala --  4 

Q Yeah.  You thought what she did warranted termination?  5 

A Termination, yes.  Correct.  6 

Q And even if -- so I assume what you're saying, even if -- 7 

she did what she did, that warranted termination.  So even if 8 

the other four hadn't done what they did, what she did herself 9 

warranted termination.  Correct?  10 

A Correct.   11 

Q So you didn't consider what -- you wouldn't have been 12 

prejudiced about what the other people did -- what -- whatever 13 

discipline you were giving to the other people, that didn't 14 

deter the decision to terminate her?  15 

A (No verbal response).  16 

Q You don't understand the question?  17 

A I'm not asking -- understanding what you're asking.  18 

Q What I am saying is that, just because you were 19 

terminating these other folks, that didn't mean that you were 20 

going to take a higher level of discipline against her?  21 

A From what I'm understanding you're asking, I would say no.  22 

Q Okay.  It's certain -- and you certainly weren't 23 

terminating her because you were trying to cover-up an 24 

anti-union motivation for terminating the other four?  25 
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A You know, for one, I really don't know how to answer that.  1 

I don't -- there's no cover-up.  There's no anti- --  2 

Q Right.   3 

A -- union movements.  4 

Q Yeah.  I'm not trying to trick --  5 

A I explained, you know, why there's grounds for 6 

termination.  And so --  7 

Q I'm not trying to trick you.  Your testimony, consistently 8 

in your position of the Employer, is that these workers -- the 9 

four workers were not terminated because they supported the 10 

Union.  I'm not trying to trick you into saying anything 11 

different.  What I'm trying to say is, certainly, these four 12 

workers being terminated -- you didn't terminate her -- 13 

similarly you didn't terminate her just to cover-up illegal 14 

motivations for terminating the other four, did you?  15 

A You know, I answer the best way that I can.  I explained 16 

the terminations and the processes I went through and the 17 

reasons.  I don't feel I did anything illegal.  18 

Q There was no cover-up?  19 

A Yeah.  I don't have any -- anything illegal or a cover-up.  20 

Q Okay.  I'd like to point you to Employer's Exhibit 5, 21 

please.   22 

A What am I looking for?   23 

Q It's a series of emails.  The top email is from your 24 

attorney to yourselves, Josh Sable, Carina Hunt.  And the first 25 
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subject line is:  Recall with Teresa Gilman?  1 

A Oh, it's over here.  2 

Q Yeah, yeah.  Okay?   3 

Look at the second page of that email -- I mean the second page 4 

of that document, sorry.  Okay?  5 

A Okay.   6 

Q You see the email on the bottom from Mr. Albert to you, 7 

Ms. Hunt, and Mr. Sable?  8 

A (No verbal response).  9 

Q You see that email?  10 

A Yes.   11 

Q Can you read it -- read it to yourself, please?   Okay? 12 

 Did you -- have you read it?  Or tell me when you're done, 13 

please.   14 

A Okay.   15 

Q Okay.  In this email -- which I assume was written by 16 

Mr. Albert based on -- do you recall receiving this email?  17 

A I mean, it appears that I did receive it, yes.  18 

Q Okay.   19 

A I don't really --  20 

Q You have known reason to dispute the authenticity of this 21 

email that it was somehow concocted by the General Counsel or 22 

NUHW?  23 

A (No verbal response).  24 

Q This is produced by you as the custodian of records, 25 
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correct?  1 

MR. ALBERT:  We'll stipulate that it is my email to him.  2 

We don't need to go through this.  3 

MR. SIEGEL:  Okay.  4 

Q BY MR. SIEGEL:  So at least, according to this email --  5 

A Uh-huh.   6 

Q -- in Mr. Albert's opinion:  "It's hard to contemplate 7 

anything other than termination for those four employees given 8 

the facts."  Then he says:  "The employee on Unit 1 is a bit 9 

different story, but I would still terminate her even though 10 

the charge nurse appears to have tolerated her sleeping, in 11 

order to demonstrate how serious of an issue it is when 12 

employees at your facility sleep while on duty."  And so in 13 

that email, it appears he's expressing that potentially it was 14 

more questionable about whether or not she determined -- she 15 

deserved to be terminated.  Isn't that true?  16 

A (No verbal response).  17 

Q It seemed -- it appears to be expressing that?  18 

A You know, I guess, first of all, I'm not sure I even read 19 

that email when it came through, or when I did read it and I 20 

guess I'll -- I just have to say, you know, what's written here 21 

is written.  22 

Q Okay.   23 

A I --  24 

Q Well --  25 
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A -- you know, it --  1 

Q This is an email from --  2 

MR. ALBERT:  Let me him finish his answer.  3 

Q BY MR. SIEGEL:  Well, go ahead, sorry.   4 

A You know, and -- no offense, but I didn't take any of this 5 

into consideration.  6 

Q Okay.   7 

A So it didn't mean anything to me.  8 

Q I understand.  So okay -- well, let's talk about that 9 

then.  This is -- you consider Mr. Albert a trusted advisor of 10 

yours?  11 

A Trust is a very big word for me.  I don't trust too many 12 

people in my life, so I don't know how to really label that.  13 

Q Okay.  Well, he was your outside counsel?  14 

A Correct.   15 

Q Okay.  And it appears this email is on Saturday, 16 

October 10th, 2015, which is -- depending on whose testimony 17 

you believe -- it was right -- at the very least right in the 18 

midst when you're making the decision about whether or not to 19 

terminate.  Is that true -- I mean, this is right at the heart 20 

of when you guys are considering what to do.  Isn't that true?  21 

A Yes.  And I am, as far as him being --  22 

Q Please answer the --  23 

MR. SIEGEL:  I mean, I'll just ask the judge to instruct 24 

the witness to answer my question --  25 
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JUDGE TRACY:  Okay.   1 

MR. SIEGEL:  -- it's a yes or no question.  2 

MR. MIRRAFATI:  Your Honor, can I just -- I don't know if 3 

it's an objection or not, but the witness has already said 4 

what's written here he paid no attention to.  So I don't know 5 

why we're going to bother beating a horse that's already dead.   6 

MR. SIEGEL:  Well, I haven't even gotten to the important 7 

part of the email.  8 

JUDGE TRACY:  Well --  9 

MR. ALBERT:  But he asserts he didn't even pay attention 10 

to it.  11 

JUDGE TRACY:  So I guess what I'm wondering is it -- where 12 

is it going?   13 

MR. SIEGEL:  Where is it going?  I mean, I'm asking him -- 14 

I'm not asking him what the email says because it says what it 15 

says.  But I'm asking him, based on what the email says, I'm 16 

asking him what his consideration were at the time, which I 17 

think is very relevant.  18 

JUDGE TRACY:  Okay.  19 

MR. SIEGEL:  But I'm not asking him --  20 

JUDGE TRACY:  So you're not asking him about the email --  21 

MR. SIEGEL:  I'm not asking what the email --  22 

JUDGE TRACY:  -- because you've already --  23 

MR. SIEGEL:  -- says, I'm asking him to refer to the email 24 

to refresh his memory in part about what the considerations 25 
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where at the time.  1 

JUDGE TRACY:  Okay.  2 

MR. SIEGEL:  And next email question was, about the email, 3 

to the extent that --  4 

Q BY MR. SIEGEL:  My question was, "Wasn't this right in the 5 

middle of when you guys were making the decision about whether 6 

to terminate?"   7 

A I don't know about right in the middle.  You know, it was 8 

getting close to you know, stuff being finalized, and, you 9 

know, again, this is, you know, his opinion.  I was taking my 10 

lead from Josh.  11 

Q Okay, I understand.  But isn't it true that this email -- 12 

your counsel -- at least before the decision to terminate was 13 

made, was offering you two well thought out, it appears, 14 

options for what steps to take?  15 

MR. ALBERT:  Again, I'm going to object.  He's -- she -- 16 

he's continued to ask about an email that this witness has 17 

already said he disregarded.  18 

JUDGE TRACY:  Well, I'm going to overrule the objection 19 

because I'm not sure it's about the contents of the email.  But 20 

it's the time period, I think --  21 

MR. SIEGEL:  Yeah, and --  22 

JUDGE TRACY:  -- is what he's trying to --  23 

MR. SIEGEL:  -- I'm asking --  24 

JUDGE TRACY:  -- establish.  So again, I'll overrule the 25 
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objection, but let's move it along.  1 

MR. SIEGEL:  Okay.  One more question.  2 

Q BY MR. SIEGEL:  Is it your testimony that your 3 

attorney that you're outside attorney's opinion about the two 4 

options moving forward was not something that you considered in 5 

making the decision to terminate?  6 

A My personal decision, is that what you're asking?   7 

Q In making your decision at what you were going to do, did 8 

you -- you didn't consider at all your attorney -- what your 9 

attorney said were two options -- you completely did not even 10 

pay attention to anything your attorney said about what he 11 

thought were two options moving forward?  12 

A Yeah, I didn't consider what's stated in the email.  13 

Q Okay.  So you disagree with what the email says about it 14 

being at least a closer call about whether or not to terminate 15 

Ms. Gonzala Rodriguez?  16 

MR. ALBERT:  Your Honor, can I just raise one more issue?  17 

This individual that we are now talking about is not an alleged 18 

discriminatee.  The four who are, there's a very clear comment 19 

in here about.  20 

MR. SIEGEL:  Yeah, that's the whole -- that's the whole 21 

point.  22 

Come on, Your Honor.  I mean, the whole point is that --  23 

JUDGE TRACY:  Well, I know.  So explain it.  24 

MR. SIEGEL:  The whole point is if you look at the context 25 
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of this email, it says that their -- what they're determining 1 

to do with her is based on considerations of how terminating 2 

the other four in the NLRB hearing, i.e. as we sit here today, 3 

how it's going to influence what they do with the fifth 4 

employee.  I mean, that is re -- incredibly relevant.  5 

JUDGE TRACY:  But how is it relevant to the four?  Tell 6 

me.  7 

MR. SIEGEL:  It's relevant to the four because it shows 8 

that they're making decisions -- it shows that their concern 9 

that the motivation for firing these four is going to be looked 10 

at as violating the law, and therefore they're going to decide 11 

terminate the fifth --  12 

MR. ALBERT:  That's because --  13 

MR. SIEGEL:  -- that risks diluting the arguments about 14 

the other four.  15 

MR. ALBERT:  Your Honor, the -- let me read it again. "In 16 

my opinion, it's hard to contemplate anything other than 17 

termination for those four given those facts."  18 

MR. SIEGEL:  And he can make that argument all day in the 19 

briefs.  What I'm saying is that he -- they're saying that they 20 

should fire this fifth person because that risks diluting their 21 

argument about the other four.  That -- I mean, that's an 22 

argument for me to make.  You're welcome to reject it, but I 23 

think it's certainly relevant enough for him to testify about.  24 

JUDGE TRACY:  Okay.  So again, I'll overrule the 25 
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objection.  But let's kind of finish up this part, and then 1 

move to the next part.  2 

MR. SIEGEL:  Okay.   3 

Q BY MR. SIEGEL:  Doesn't it -- did you agree with 4 

Mr. Albert that it was a better idea to terminate the fifth 5 

employee because, if she was not terminated, it sounds the 6 

wrong message to the NLRB or a judge looking at this?  7 

A You know, I don't know how to answer that.  I answered 8 

how, you know, I went through the process and why those five 9 

were terminated, and that I did not take this into 10 

consideration.  11 

Q Okay.  I'll ask the --  12 

A On the emails from him -- it's not -- it's plural because 13 

you're referring to they feel this way, it's from him.  14 

Q Okay.  So he feel this way.  15 

I'm going to turn you to the next page of the email.   16 

A Okay.   17 

Q Please read point 2.   18 

A Okay.   19 

Q So at least I'd like to refer you to the last sentence:  20 

"Carina and Darron, you, of course need to weigh-in on the 21 

election ramifications of such an approach."  Now, did you 22 

understand that when he have referring -- when Mr. Albert was 23 

referring to Darron, that was referring to yourself?  24 

A Reading this now, yes.  25 
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Q Okay.  So at least it appears, at the very end of this 1 

email, that Mr. Albert expected you to read this email because 2 

he asked you a question at the end.  Is that true?  3 

A It was sent to me, so I'm assuming he expected me to read 4 

it.  5 

Q Okay.  And -- but the second -- the last sentence that you 6 

just read, I mean, that indicates that he wants you to read it 7 

and then weigh-in on what he's written.  Is that true?  8 

A I mean, it -- it appears that way, I guess.  9 

Q At the time do you think that that you -- that he was 10 

asking you -- do you recall that thinking that he was asking 11 

you to weigh-in on an election ramifications of such an 12 

approach?  13 

A I don't recall.  I don't, you know, recall when I first -- 14 

or if -- even reading this.  This entire email had nothing to 15 

do with my decisions.  16 

Q Uh-huh.  I understand that's your position.   17 

The last sentence, when it talks about election ramifications, 18 

you understand that to mean the Union election.  Correct?  19 

A It could be.  20 

Q It could be?  Based on -- everything we've discussed here 21 

today you've seen in this particular email, you can't tell me 22 

that the election willing referred to the in this email was the 23 

Union election?  24 

A Yeah, I can assume that.  25 
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Q Okay.  Now, this particular paragraph was talking about an 1 

option of waiting until after the Union election to terminate 2 

the employees -- that's what it appears to be expressing in the 3 

second option, correct?  4 

A It appears that way.  5 

Q Okay.  And it appears at the end he's asking you to 6 

weigh-in on the election ramifications of waiting until after 7 

the election to terminate these employees, correct?  8 

A Yes.  Yes, I believe we just went through this.  9 

Q Okay.  But what do that -- he's saying: "Carina and 10 

Darron."  As part of point 2, he's asking you:  "Carina and 11 

Darron, you, of course, need to weigh-in on the election 12 

ramifications of such an approach --   13 

MR. MIRRAFATI:  Objection --  14 

Q BY MR. SIEGEL:  " -- meaning the approach in point 2 --   15 

MR. MIRRAFATI:  -- asked and answered.  16 

Q BY MR. SIEGEL:  "-- waiting until after the election to 17 

terminate these employees, correct?  18 

MR. MIRRAFATI:  Objection; asked and answered.  19 

MR. SIEGEL:  Did he answer that?   20 

MR. ALBERT:  That's -- he said he didn't --  21 

MR. SIEGEL:  I don't think --  22 

MR. ALBERT:  -- pay any attention to it.  23 

MR. SIEGEL:  I don't think he did, but I could be wrong.  24 

JUDGE TRACY:  Go ahead and just answer the question, 25 
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please.  1 

THE WITNESS:  Can you repeat your question?   2 

Q BY MR. SIEGEL:  In the last sentence he's asking you to 3 

weigh-in on the, quote, election ramifications of such an 4 

approach.  I think looking at this email it's fairly clear, and 5 

I'm asking you if you understood what he asked you about such 6 

an approach, he was talking about the approach in paragraph 2.  7 

That's the -- he was -- the approach he was asking you to 8 

consider, correct?  9 

MR. ALBERT:  Are you asking him for his understanding?   10 

MR. SIEGEL:  Yeah, his understanding.  11 

THE WITNESS:  You know, I don't know how to understand 12 

that.  I mean, I don't -- I don't know.  I didn't take into 13 

consideration this email.  I --  14 

Q BY MR. SIEGEL:  I'm not -- that's not my question?  15 

A Okay.  So if I --  16 

Q Not my question.  I understand what you're saying your 17 

motivation was today, and it's my job and the attorney's job to 18 

present the different sides and what the objective evidence 19 

seems to show, and I think you testified that paragraph 2, you 20 

admitted, was about the possible option of waiting until after 21 

the election to terminate these employees?  22 

A What I testified is what the document says.  23 

Q Well, it appears to be talking about an option of waiting 24 

until after the election of terminating these employees, 25 
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correct?  1 

A It appears that way, correct.  2 

Q Okay.  And at the end, he's asking you and Carina to 3 

weigh-in on that op -- on that approach, correct?  4 

A From reading this, ill, you know, it appears that way --  5 

Q Yeah.   6 

A -- it's within the same paragraph.  7 

Q Okay.  Thank you, that's all I was asking.  8 

Now one potential election ramification of waiting until after 9 

the election was that these workers could vote in the election, 10 

correct?  11 

A So they again.  12 

Q One ramification of waiting until after the election to 13 

fire these workers is that they could vote in the election, 14 

correct?  15 

A I don't know.  I don't understand that.  16 

MR. ALBERT:  Can I just -- can we stipulate that they did 17 

vote in the elections?   18 

MR. SIEGEL:  They stipulated subject to challenge, and 19 

they were you know able to vote because they were fired at the 20 

time.  21 

MR. ALBERT:  But they were --  22 

MR. MIRRAFATI:  They voted.  23 

MR. ALBERT:  They voted.  24 

MR. SIEGEL:  But they're votes would have counted.  25 
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MR. ALBERT:  Can we stipulate that they voted in the 1 

election?   2 

MR. SIEGEL:  Can you stipulate their votes wouldn't count 3 

if they were fired at the time?   4 

MR. ALBERT:  That's what we're litigating here.  They 5 

didn't need to be counted because the -- they won by the super 6 

majority.  7 

MR. SIEGEL:  She didn't know that at the time.  8 

MR. ALBERT:  Fine, but then -- let's -- you're asking him 9 

about whether they're ability to vote was part of the decision 10 

making, and they were allowed to vote.  11 

Can we stipulate that they cast ballots that day.  12 

MR. SIEGEL:  If you stipulate that their votes didn't 13 

count, because they were fired, I will stipulate the votes.  14 

MR. ALBERT:  I will stipulate that the votes --  15 

JUDGE TRACY:  Okay, let's go off the record.  16 

MR. ALBERT:  -- would have been subject to challenge.  17 

JUDGE TRACY:  Let's go off the record.  18 

(Off the record at 1:17 p.m.)  19 

JUDGE TRACY:  Ready?  Okay --  20 

MR. SIEGEL:  Yes.  21 

JUDGE TRACY:  -- go ahead.  Okay.  22 

Q BY MR. SIEGEL:  When did you make the final decision to 23 

terminate, on what date?  24 

A I believe the final decision was on Monday the 12th.  25 
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Q Okay.  And I believe you testified earlier that the time 1 

you made this decision to terminate, you didn't know whether or 2 

not the four employees at issue in this hearing were Union 3 

supporters.  Is that true?  4 

A I'm sorry, repeat the question.  At the time of the 5 

termination I didn't --  6 

Q At the time of termination you didn't know whether or not 7 

the four employees who are the subject of this hearing were 8 

Union supporters?  9 

A Yes.  I believe as I testified, my answer is no.  I'd -- I 10 

don't know how you would determine that.  11 

Q Okay.  I'd like to point you to Charging Parties 12 

Exhibit 2, this is the letter from NUHW.   13 

A So this is going to be CP, correct?   14 

Q Yes.  CP-2.   15 

JUDGE TRACY:  It should be -- to help out there, so this 16 

can move along.  17 

MR. SIEGEL:  I can even show him -- he can use mine if he 18 

wants, I don't use her -- I don't need it.  19 

JUDGE TRACY:  I don't need to.  I wrote on mine, so I 20 

don't want to show him.  21 

MR. SIEGEL:  Yeah, I mean, I know what it says, so I 22 

don't -- I think -- he can use mine.  23 

Q BY MR. SIEGEL:  As long as you give it back to me as, MR. 24 

Tr -- is that letter addressed to you?  25 
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A Yes.   1 

Q And had you read that letter at the time that you made the 2 

termination decision?  3 

A I believe it -- yeah.  I'm not sure when I received it.  I 4 

believe I read the entire thing.  I'm not -- I don't recall at 5 

this point.  6 

Q Okay.  It sounds like you're not really so sure that you 7 

read that at the time before you made the termination decision.  8 

Is that fair?  9 

A Correct.  I don't -- I don't know -- yes.  10 

Q Okay.  So maybe I can say something that's a little 11 

clearer.   12 

JUDGE TRACY:  It should be stapled together.  13 

MR. SIEGEL:  Okay.  Sorry. I have a clip for yours.  14 

Q BY MR. SIEGEL:  I've just handed you a two page document, 15 

it's been Bates labeled CP-3, or a Charging Party 3.  Can you 16 

just review the contents of that two page document, please?  17 

A Okay.   18 

Q Have you reviewed it? 19 

A Yes. 20 

Q Okay.  Now, the email on the bottom of that document, 21 

bottom of the first page, it continues on to the second page. 22 

A Yes. 23 

Q That appears to be email from Mr. Richard Draper of NUHW 24 

to an administrator address; is that correct? 25 
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A Correct. 1 

Q And the administrator address, that's your email address, 2 

correct? 3 

A Correct. 4 

Q And it appears that it was sent on October 8th, 11:51, 5 

correct? 6 

A Yes, it appears that way, correct. 7 

Q And what's the date?  And it appears that you didn't 8 

respond to it but that your attorney, Mr. Albert, responded to 9 

it? 10 

A Correct, it looks that way. 11 

Q And what's the date and time for that? 12 

A It appears, it shows October 8th, 2015. 13 

Q Okay.  So isn't it true that, you know, when you received 14 

that email from Mr. Draper, it appears Mr. Albert replied to it 15 

on that same day.  At least before the need of October 8th, you 16 

must've read it and forwarded it to Mr. Albert, correct? 17 

A I don't know if I read the entire thing.  I forwarded it 18 

to Mr. Albert, correct. 19 

Q Okay.  You'd admit that you that you received that, you 20 

received that email at the time indicated whether or not you 21 

read it or not. 22 

A Yes. 23 

Q Okay.  Now, on the second page of that email -- 24 

A This --  25 
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Q Oh. 1 

A Do you want it? 2 

Q Right.  It's exactly the same but I can't testify to that.   3 

So but in the last paragraph, the last full paragraph of the 4 

email, it says "On October 7th, 2015, Director of Nursing 5 

Florinda Nobleza suspended well-known Union supporters Arlene 6 

Valdez Brown, Angel Lea Sabelino and Metellus Narvius."  The 7 

email says that, correct? 8 

A That's what it says, correct. 9 

Q So isn't it true then that by October 8th, at the time 10 

indicated in that email, you had received an email which 11 

indicated that people who were, you have ultimately terminated 12 

four days later were well-known union supporters; isn't that 13 

true? 14 

A It says that in the documents that I'm looking at.  As far 15 

as, you know, the truth of the matter them being well-known 16 

union supporters, I, that's is not for me to decide. 17 

Q It was communicated to you, though. 18 

A It was -- yes.  It was communicated to me on October 8th, 19 

the email.  I don't recall reading the entire thing. 20 

Q And it also appears that on October 8th, 2015, at least by 21 

the date of the letter, a letter with the exact same content 22 

was sent to you, as well, correct?  I'm not saying you received 23 

it but it appears. 24 

A A hard copy? 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

686 

Q Yes. 1 

A Yes, I believe a hard copy came, as well, at some point. 2 

Q Okay.  Now, before you made the decision to terminate, I 3 

believe you testified that you spoke to these workers, the 4 

terminated workers, on two occasions?  Am I right?  Each of 5 

them you spoke to twice? 6 

A I'm sorry? 7 

Q How many times did you speak to each of the terminated 8 

workers before you made the decision to terminate them? 9 

A How many times? 10 

Q Yeah. 11 

A I'm not sure exactly.  I interviewed them.  You're talking 12 

about the terminated staff, correct? 13 

Q The terminated staff.  Between the time that they 14 

allegedly were sleeping while on duty and you terminated them.  15 

I believe that you personally spoke to each of them two times 16 

but I could be wrong. 17 

A Yeah, I don't recall a number of count at this point, so. 18 

Q Okay.  Well, on the morning of the alleged incident, you 19 

spoke to each of them; isn't that true? 20 

A Correct.  I interviewed them about their meal break and if 21 

they took any other breaks.  Correct. 22 

Q I understand.  And that was right after, that was right 23 

after they were, well, that was soon after they were on duty? 24 

A As I mentioned earlier, it was the morning of the 7th, 25 
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soon before they were coming off their shift 1 

Q Okay.  And you didn't notice that all of them had NUHW 2 

lanyards and buttons all over the front of their scrubs? 3 

A They might have.  A lot of staff wore them.  I didn't 4 

really pay a bunch attention to it. 5 

Q Uh-huh. 6 

A It didn't really, it don't mean anything to me, so. 7 

Q I understand.  And then I believe there was a second time 8 

that you spoke to each of them; is that right?  We can take 9 

them one by one, if you want.  After that first time that you 10 

spoke to Ms. Sabelino, when was the second time you spoke to 11 

her? 12 

MR. ALBERT:  Are you asking about in person or over the 13 

phone? 14 

MR. SIEGEL:  In person. 15 

Q BY MR. SIEGEL:  If you didn't talk to them a second time 16 

in person then just tell me. 17 

A I think when I came in for the interview, I -- before they 18 

came back to be interviewed with Florinda and Rachel, I believe 19 

I spoke to some of them there. 20 

Q Okay.  And you didn't notice when you spoke to them before 21 

the interview that any of them were wearing NUHW lanyards and 22 

buttons? 23 

A No, not really.  I mean they were pretty upset and angry 24 

and so I was just trying to keep peace in the hallway before 25 
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they go talk to Florinda and Rachel for their interview. 1 

Q Okay.  And none of them ever expressed when they were very 2 

upset and angry they felt this was retaliation having to do 3 

with the Union election? 4 

A I don't recall. 5 

Q You don't recall.  Do you know yes or no or you just don't 6 

remember? 7 

A I don't remember if they mentioned that or not. 8 

Q So they could have but you don't remember. 9 

A There's a possibility because I didn't think of, I mean.  10 

Q And you had no idea that Ms. Angel Lea Sabelino was one of 11 

the primary leaders for the Union campaign? 12 

A No, I didn't. 13 

Q In the facility?  And you also had no idea that Ms. Arlene 14 

Valdez Brown (sic) was also one of the main leaders? 15 

A No. 16 

Q Okay.  Now, you said in the morning in question when Ms. 17 

Gilman came in.  She was coming in because she had volunteered 18 

to speak with workers about the Union election? 19 

A I don't know the specific topic.  She signed up for that 20 

slot to come in, as I mentioned earlier, to do rounding and if 21 

there was a particular flyer to be sent out that day, she 22 

would've talked about that flyer and been available to talk 23 

about anything they want to talk about. 24 

Q And hadn't you testified that many many managers were 25 
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signing up or being asked to sign up to come in not during 1 

their normal work hours and that the purpose of that was to be 2 

available for workers to discuss the Union election? 3 

A That was an example if they wanted to talk about the 4 

process or the flyers. 5 

Q Was there any other reason why these managers were coming 6 

in not during their normal work duties to talk to workers? 7 

A They were there to, again signed up to talk to the staff 8 

about the flyers, if they had any questions maybe answer the 9 

questions or maybe redirect. 10 

Q Okay.  Fair enough.  But you knew at the time that they 11 

were coming in to talk to workers during these workers' normal 12 

work hours.  You understood the managers were coming in, 13 

including Ms. Gilman, to speak with workers during their normal 14 

work hours, correct? 15 

A If they wanted to speak, correct. 16 

Q If they wanted to speak.  And you didn't have any 17 

requirement that you placed on these managers to tell the 18 

employees hey, if you want to talk to me about the Union 19 

election, you can but it has to be part of your break, did you? 20 

A I don't remember the specifics. 21 

Q You had an expectation, didn't you?  And didn't you 22 

understand that these managers were coming in and speaking to 23 

workers while they were on duty? 24 

A Yeah, some were coming on duty when some were coming off 25 
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so I think a lot of the time frames were somewhat change of 1 

shift. 2 

Q Okay.  But when Ms. Gilman came in that morning it was 3 

well before the change of shift, wasn't it? 4 

A Correct. 5 

Q So she was going to be talking to workers while they were 6 

on duty. 7 

A Potentially. 8 

Q And if these workers had in-depth conversations, couldn't 9 

they have lasted 10-15 minutes? 10 

A I don't know.  I mean.  I don't know. 11 

Q I mean a worker might really want to -- you wouldn't, you 12 

didn't give any instructions to Ms. Gilman or other managers 13 

hey, if you're going to talk to these workers, you've got to 14 

limit it to five minutes, ten minutes, 15 minutes. 15 

A I don't remember. 16 

Q Okay.  But you didn't have a problem with the fact that 17 

these managers were all going in and talking to workers while 18 

they were on duty and supposed to be taking care of patients. 19 

A They were signed up to come in. 20 

Q Okay.  But you didn't decide not to do that because you 21 

were so concerned that these workers would be distracted from 22 

taking care of their patient-care duties? 23 

A I, you know, it, didn't think they'd be distracted from 24 

patient care or taking anything away from patient care. 25 
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Q Okay.  And you didn't think well, maybe when I send in 1 

these managers to do education duties then I should have an 2 

extra patient care employee floating around so that if they 3 

happen to be distracted, we have someone else who could take 4 

their place while my manager is talking to them about the 5 

election? 6 

A I don't know if that was in the schedule or not. 7 

Q I'm just going to follow up on a few questions asked by 8 

General Counsel here.  Now, I think you stated earlier that Ms. 9 

Gilman didn't wake up the four workers in question at this 10 

hearing on that morning, did she? 11 

A I don't believe she did. 12 

Q Okay.  And she told you, you testified that she told you 13 

that she didn't wake them up, she did not, because she didn't 14 

want to disturb them. 15 

A I believe that's what she -- no, I believe what she told 16 

me that she didn't take any more pictures because she thought 17 

the sound of the camera would wake them up, I believe.  18 

Q Okay.  No, you're right.  I'm completely wrong.  She 19 

didn't take any more pictures because she didn't want to wake 20 

them up.  But, again, as the General Counsel pointed out, you 21 

immediately -- now, you don't provide patient care, do you? 22 

A No, Mr. Siegel, I don't provide patient care. 23 

Q Okay.  But you knew immediately upon seeing those photos 24 

and upon hearing what Ms. Gilman told you that something 25 
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terribly egregious had gone wrong, didn't you? 1 

A Wait a minute.  Say that again.  When I -- 2 

Q As soon as you saw the photos, as soon as you saw the 3 

photos, she showed you those two workers sleeping, you knew 4 

immediately that something terrible had happened. 5 

A I don't know if I knew immediately something terrible had 6 

happened.  What I saw in the picture was not right and not just 7 

and so I continued to investigate. 8 

Q You said you were shocked, right? 9 

A I was shocked, correct. 10 

Q And you're a manager of the facility who doesn't provide 11 

patient care.  Now, Ms. Gilman, she's also a manager at the 12 

facility, correct? 13 

A She's the dietary service manager. 14 

Q Okay.  She doesn't, she doesn't do patient care. 15 

A No. 16 

Q Okay.  But you'd expect her, as all other managers, 17 

wouldn't you, if they saw something that was so obviously 18 

shocking to do something to correct the situation? 19 

A Yeah. 20 

Q And to correct the situation here, where four employees 21 

are allegedly sleeping while on duty, would've been to wake 22 

them up so they could provide the care they're supposed to be 23 

providing, right? 24 

A I, you know, I don't know. 25 
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Q Well, what other solution is there to have people in this 1 

station provide patient care other than having employees awake 2 

providing patient care?  Is there another, is there something 3 

I'm missing? 4 

A I don't know. 5 

Q Okay.  But the way to correct this situation, don't you 6 

think, again, if you thought this was endanger to patients and 7 

something shocking, she should've woken them up, as you sit 8 

here today? 9 

A Yeah.  I don't know how to respond to that at this point 10 

and that's all I can say.  I don't know. 11 

Q But you never disciplined her for not waking them up, did 12 

you? 13 

A As, I think we've been through this several times, maybe 14 

seven-eight times, I don't believe I disciplined her.  I don't 15 

know if need to -- 16 

Q Okay.  But you did discipline a charge nurse at Station 17 

One for not waking up the fifth terminated employee. 18 

A I don't remember exactly what it says on her warning.  19 

Q Okay.  But the general -- well, what did she do wrong?  20 

She didn't -- what she did wrong, am I right, generally 21 

speaking, was that she allowed this worker to sleep and didn't 22 

wake her up and she's supposed to be providing patient care? 23 

A Who?  The licensed nurse? 24 

Q The charge nurse, yeah. 25 
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A Again, I don't know what the written warning says.  1 

Q Well, what do you think she did wrong?  Why did, you 2 

approve of the discipline given to her, the charge nurse? 3 

A Yeah. 4 

Q So why do you, so and it wasn't what she did was allow 5 

this worker on her shift to sleep past her break? 6 

A I'm sorry.  Can you say it again? 7 

Q Isn't it true that what she did that led to discipline for 8 

her, in your opinion, was that she allowed this worker to sleep 9 

while on duty? 10 

A I believe so, yes. 11 

Q Now, I just want to clarify.  I believe on cross 12 

examination, you stated that all of the possible forms of 13 

discipline that are outlined in the employee handbook are 14 

actually possible forms of discipline at Novato Healthcare, 15 

namely, verbal warning, written warning, probation, suspension, 16 

termination.  These are all possible forms of discipline at 17 

Novato. 18 

A That's what it says in the handbook, correct. 19 

Q So putting aside whether or not it would've been 20 

appropriate in this given situation or not, isn't it true that 21 

these are all possible forms of discipline that could've been 22 

given to the fired workers? 23 

A Say that again.  Possible forms of discipline? 24 

Q I'm not saying it was just firing or not.  I'm not asking 25 
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you to admit it was justified or not or it was appropriate.  1 

But weren't possible forms of discipline for these workers, all 2 

of the forms of disciple in that you just mentioned -- verbal 3 

warning, written warning, probation, suspension, termination? 4 

A No. 5 

Q Those are not?  You didn't have those in your deck of 6 

cards?  I'm not saying you should've justified or not. I'm 7 

saying you should've done it.  I'm saying can you, you're 8 

testifying here under oath.  Weren't these -- 9 

A Testifying under oath. 10 

Q Weren't these options available to you even if you 11 

rejected certain ones completely out of hand because you 12 

thought they were completely inappropriate, weren't these 13 

options available to you? 14 

A Sure.  I guess you can say with any form of discipline 15 

there's those options. 16 

Q Okay.  And of those I just mentioned, verbal warning is 17 

the lowest form of discipline, correct? 18 

A I believe so. 19 

Q Okay.  Isn't it true that since the Union campaign, the 20 

Employer has made a concerted effort to hire more workers to 21 

increase the staff-patient ratio? 22 

MR. ALBERT:  Objection.  Relevance. 23 

MR. SIEGEL:  It's relevant because, again, I think it's 24 

true that the Employer has hired more workers because it's 25 
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legitimately trying to increase the ratio because there's 1 

understaffing previously and, yet, despite this understaffing, 2 

he was having people go and, to these Union education meetings 3 

and not being concerned about that but being so concerned with 4 

these workers for sleeping. 5 

MR. ALBERT:  Well, I mean if there's understaffing then it 6 

kind of makes it all the more inappropriate for four people to 7 

fall asleep all at the same time. 8 

MR. SIEGEL:  Or for them to be assigned constant Union 9 

education meetings. 10 

MR. ALBERT:  But this case is about -- 11 

JUDGE TRACY:  Okay. 12 

MR. ALBERT:  -- the four people falling asleep at the same 13 

time. 14 

JUDGE TRACY:  So -- 15 

MR. SIEGEL:  Right.   16 

JUDGE TRACY:  So -- 17 

MR. SIEGEL:  Inconsistent -- sorry. 18 

JUDGE TRACY:  I'm going to sustain the objection. 19 

MR. SIEGEL:  Okay. 20 

Q BY MR. SIEGEL:  Fair enough.  The parent company for 21 

Novato Healthcare is Brius; is that correct? 22 

A The parent company? 23 

Q Or -- Novato Healthcare is owned by Brius; is that 24 

correct? 25 
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A I don't know who specifically owns Novato Healthcare. 1 

Q Who do you report to? 2 

A I report to Aaron Robin. 3 

Q And who does he work for?  Is it a he or she? 4 

A He. 5 

Q Who does Mr. Robin work for? 6 

A Rockport. 7 

Q Excuse me? 8 

A Rockport Healthcare. 9 

Q Okay.  And what's Rockport Healthcare? 10 

A Rockport is the management company. 11 

Q Okay.  And who owns Rockport? 12 

MR. ALBERT:  Objection.  Relevance. 13 

JUDGE TRACY:  What's the matter? 14 

MR. SIEGEL:  Again, I'm trying to provide the contacts for 15 

this Union campaign.  I just wanted to establish how many 16 

nursing facilities are, how many nursing facilities are owned 17 

by the same company and how this was the second nursing 18 

facility that's being organized by NUHW in a short period of 19 

time.  There's many more to come. 20 

MR. ALBERT:  Objection.  Relevance. 21 

JUDGE TRACY:  Okay.  It's sustained. 22 

MR. SIEGEL:  It's relevant.  It's -- 23 

JUDGE TRACY:  Sustained.   24 

MR. SIEGEL:  Okay. 25 
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JUDGE TRACY:  Move on. 1 

MR. SIEGEL:  Okay. 2 

Q BY MR. SIEGEL:  Now, your boss, what's his title? 3 

MR. ALBERT:  Objection.  Relevance. 4 

MR. SIEGEL:  I mean this is his boss.  This person he 5 

reports to, just starting to ask certain questions about the 6 

structure and the position of this facility, vis-à-vis, this 7 

Union campaign.  I mean I don't under -- I mean I'm only asking 8 

who, the reporting relationship of the Employer who fired these 9 

workers.  I haven't even gotten into actually the substance of 10 

what I'm going for. 11 

MR. ALBERT:  This man's name hasn't come up one time in 12 

this proceeding. 13 

JUDGE TRACY:  So, again, you know, I'm going to sustain 14 

the objection.  As far as I can tell, we all agree that the 15 

evidence shows that Mr. Treude made the decision about the 16 

suspensions.  So I don't understand where this other 17 

information leads to anything that's relevant.  So I need you 18 

to just move on. 19 

MR. SIEGEL:  Okay. 20 

I have no further questions. 21 

JUDGE TRACY:  Mr. Albert, Mr. Mirrafati?  22 

MR. MIRRAFATI:  Can we take a few minutes? 23 

JUDGE TRACY:  Take a few minutes.  Let's go off the 24 

record. 25 
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(Off the record at 2:35 p.m.) 1 

JUDGE TRACY:  Okay.  So we went off the record briefly but 2 

there's still one outstanding exhibit that is, that you've used 3 

today. 4 

MR. SIEGEL:  I'd like to offer into evidence Charging 5 

Party's Exhibit 3. 6 

JUDGE TRACY:  Any objection? 7 

MR. ALBERT:  No. 8 

JUDGE TRACY:  All right.  So Charging Party's Exhibit 3 is 9 

admitted into evidence.   10 

(Charging Party Exhibit Number 3 Received into Evidence) 11 

JUDGE TRACY:  And we can go off the record. 12 

(Off the record at 2:36 p.m.) 13 

JUDGE TRACY:  All right.  So before there's a redirect, we 14 

forgot about the stipulation.  So based upon all the parties' 15 

agreement, Ms. Novoa, can you go ahead and read the stipulation 16 

into the record. 17 

MS. NOVOA:  Sure, Your Honor. 18 

The five discharged employees voted subject to challenge 19 

based on Respondent's challenge to their vote given their 20 

status as discharged employees. 21 

MR. ALBERT:  So stipulated. 22 

MR. SIEGEL:  So stipulated. 23 

JUDGE TRACY:  All right.  Thank you. 24 

Okay.  So go ahead. 25 
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REDIRECT EXAMINATION 1 

Q BY MR. MIRRAFATI:  Mr. Treude, can you please turn to GC 2 

Exhibit 21, one of the discipline forms. 3 

A 21 you said? 4 

Q Correct. 5 

A Okay. 6 

Q Can you quickly scan that again to refresh your 7 

recollection about that incident.  Let me know when you're 8 

ready. 9 

A Okay. 10 

Q On this incident, do you know if anyone else was available 11 

in the unit to answer this call light? 12 

A Do I know? 13 

Q Yes. 14 

A I would imagine so. 15 

Q Okay. 16 

MS. NOVOA:  Objection. 17 

MR. SIEGEL:  Objection. 18 

MR. MIRRAFATI:  Thank you. 19 

MS. NOVOA:  I objected to it as being leading -- well, it 20 

wasn't leading.  21 

MR. SIEGEL:  I would object that his response is 22 

nonresponsive.  He asked if he knew of anyone and he said I 23 

imagine so.  That's not a response that was called for by the 24 

question. 25 
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JUDGE TRACY:  Sustained.  Mr. Treude, could you please 1 

answer the question.  You might need it asked again. 2 

THE WITNESS:  Can you -- 3 

Q BY MR. MIRRAFATI:  Do you know if there was anybody else 4 

in the unit that was available to answer this call light? 5 

A From staffing and scheduling, I would believe there would 6 

be other CNA's in that station. 7 

Q Okay.  Thank you.  Can you go to GC Exhibit 23, please, 8 

another discipline form. 9 

A Okay. 10 

Q Do you recall, can you look at this document again to 11 

refresh your recollection about what it is. 12 

A And we're on 23, correct? 13 

Q Correct. 14 

A Okay. 15 

Q Okay.  Was this employee who walked off the job, do you 16 

know if there was sufficient coverage to cover the patients 17 

that he or she would've been taking care, handling? 18 

MS. NOVOA:  Objection.  Calls for speculation. 19 

MR. ALBERT:  He can answer yes or no. 20 

MR. MIRRAFATI:  If he knows. 21 

MR. SIEGEL:  If he knows.  That's fair. 22 

JUDGE TRACY:  Well -- 23 

MS. NOVOA:  Your Honor, we -- 24 

JUDGE TRACY:  Yeah, so if I you could -- I sustain the 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

702 

objection.  So if you could just clarify the question 1 

MR. MIRRAFATI:  Sure. 2 

Q BY MR. MIRRAFATI:  With respect to this incident where an 3 

employee walked off the job.  When an employee walks off the 4 

job, what is the normal protocol for such a situation?  Do you 5 

have one? 6 

A I don't know if there's normal protocol to have the person 7 

prior stay.  It's on a p.m. shift so have the a.m. shift charge 8 

nurse stay and find a replacement.  9 

Q Thank you.  Do you know what a skin sheet is? 10 

A Yes.  I have an idea of what a skin sheet is. 11 

Q What is it? 12 

A It's a diagram of a body, I believe.  There's, could be 13 

different forms of it. 14 

Q Okay.  And do you know what employees are supposed to do 15 

with skin sheets? 16 

A I believe to document any areas of concern. 17 

Q Okay.  Thank you.  Can you go to Employer Exhibit 5, 18 

please. 19 

A Okay. 20 

Q So page 3 of Employer Exhibit 5.  The second paragraph, 21 

the end of the second paragraph where it says Carina (phonetic) 22 

and Darron, you, of course, need to weigh in.  Do you see that? 23 

A Yes. 24 

Q Did you ever weigh in in response to this email? 25 
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A No. 1 

Q Okay.  Why not? 2 

A Again, as I had mentioned earlier, I didn't take into 3 

consideration this email.  I made my decisions based on 4 

investigation to do what was right and what was just. 5 

Q That's okay.  Thank you.  What kind of weight do you give 6 

to Josh Sable's recommendations with respect to personnel 7 

issues? 8 

A Probably the heaviest possible weight there is. 9 

Q Does Teresa Gilman provide any patient care? 10 

A No. 11 

Q Does the LVN that you disciplined in Station One provide 12 

patient care? 13 

A The LVN? 14 

Q The charge nurse in Station One that you -- 15 

A Related to this case. 16 

Q Correct. 17 

A Yes, she does. 18 

Q That charge nurse in Station One that you disciplined, is 19 

she also responsible for the entire unit? 20 

A On night shift, yes. 21 

Q Thank you. 22 

MR. MIRRAFATI:  Nothing further. 23 

JUDGE TRACY:  Ms. Novoa. 24 

MS. NOVOA:  No further questions. 25 
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JUDGE TRACY:  Mr. Siegel. 1 

MR. SIEGEL:  Just quickly. 2 

RECROSS-EXAMINATION 3 

Q BY MR. SIEGEL:  You testified about General Counsel 4 

Exhibit 21. 5 

A Okay. 6 

Q And isn't it true that you actually have no personal 7 

knowledge about whether there was coverage available in this 8 

particular case? 9 

A Can you elaborate, please, on personal knowledge? 10 

Q You have no personal knowledge on this particular case 11 

there was any other coverage available. 12 

A Yeah, I do.  I mean I -- we don't have one staff person.  13 

We've never had one staff person assigned or scheduled to one 14 

station. 15 

Q Well, that's generally true.  But in this particular case, 16 

do you have any knowledge of whether there are other staff 17 

people available?  What if all those other staff people were at 18 

Union education meetings? 19 

UNIDENTIFIED SPEAKER:  We -- before the Union education -- 20 

JUDGE TRACY:  Is there an objection? 21 

Q BY MR. SIEGEL:  I'm saying is you have no -- 22 

MR. ALBERT:  Objection.  It's -- 23 

Q BY MR. SIEGEL:  What I'm saying is you have no -- 24 

JUDGE TRACY:  Well, hold on.  Let's hear what the 25 
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objection is. 1 

MR. ALBERT:  I'm just tired is really what the objection 2 

is.  But it's just vague, ambiguous, lacks foundation.  It's 3 

irrelevant, inflammatory.  I'll keep going. 4 

MR. SIEGEL:  That's -- I'm responding to his question so I 5 

don't understand how he thinks it's irrelevant when I'm just 6 

clarifying his questions. 7 

JUDGE TRACY:  All right.  So, again, I'll overrule the 8 

objection.  Go ahead, Mr. Siegel, but you'll probably need to 9 

ask it again. 10 

Q BY MR. SIEGEL:  Okay, sure.  In this particular situation, 11 

I'm not asking about general practice, I'm saying in this 12 

particular situation, isn't it true that you have no personal 13 

knowledge about whether other staff was available? 14 

A since I've been there, we've never had one person assigned 15 

to a station.  So I would believe that there were other staff 16 

available. 17 

Q And you have personal knowledge that, in this particular 18 

situation, there were other staff available? 19 

A The time I've been there, that's the best I can answer. 20 

Q Do you recall this particular situation? 21 

A No. 22 

MR. SIEGEL:  No further questions. 23 

JUDGE TRACY:  Okay.  Thank you very much.  Please don't 24 

discuss your testimony until after the close of this hearing. 25 
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THE WITNESS:  Okay. 1 

JUDGE TRACY:  Okay.   2 

THE WITNESS:  Maybe had this one up here.  I don't know 3 

where it goes.  CP. 4 

JUDGE TRACY:  Oh, yeah, yeah.  I just had one -- too. 5 

Okay.  Let's go off the record. 6 

(Off the record at 3:03 p.m.) 7 

JUDGE TRACY:  Okay.  All right.  So at this point, Mr. 8 

Albert, do you have any other witnesses -- 9 

MR. ALBERT:  Not today, Your Honor. 10 

JUDGE TRACY:  Not today.  Okay.  And so per Judge 11 

Etchingham's partial denial and granting of the motion to 12 

postpone, we are going to resume, we've all agreed, on 13 

September 8th which is Thursday, September 8th at 9 a.m. 14 

I mean at this point neither party or, yeah, I guess none 15 

of the parties' cases have rested yet.  And so we'll have Ms. 16 

Gilman.  We also have agreed to have Ms. McClain. 17 

And what we also spoke about off the record was for the 18 

limited purpose of providing evidence that Respondent feels may 19 

be needed to explain the background with somebody's past 20 

disciplinary records that were introduced today. 21 

MR. ALBERT:  That's true, Your Honor. 22 

JUDGE TRACY:  If something else comes up in the interim 23 

between now and then that should be called to my attention, if 24 

we need a conference call, let Ms. Novoa know -- 25 
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MR. ALBERT:  Absolutely. 1 

JUDGE TRACY:  -- and we can set something up to talk about 2 

it.  Okay?  But if not, we will go off the record and I'll see 3 

you September 8th. 4 

MR. SIEGEL:  Thank you. 5 

MS. NOVOA:  Thank you, Your Honor. 6 

(Whereupon, the hearing in the above-entitled matter was 7 

recessed at 3:15 p.m. until Thursday, September 8, 2016 at 9:00 8 

a.m.) 9 
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P R O C E E D I N G S 1 

JUDGE TRACY:  All right.  So we're back on the record here 2 

in Novato Healthcare Center and National Union of Healthcare 3 

Workers.  And so in the interim between the last time that we 4 

ended the hearing and now there was -- the General Counsel 5 

filed a motion to amend the complaint.  The Respondent filed an 6 

opposition as well.  We had a conference call where I indicated 7 

that I would be granting that motion to amend the complaint.     8 

Obviously, the argument is -- the opposition is there.   9 

But would you, Mr. Albert, would you like to put anything 10 

on the record about your opposition?   11 

MR. ALBERT:  No.  As long as the opposition itself is 12 

going to be in the record, I have no need to. 13 

JUDGE TRACY:  So, again, I'm going to grant the General 14 

Counsel's motion to amend the complaint which adds this fifth 15 

individual.  I didn't print it out.  What is her name again? 16 

MS. NOVOA:  Gonzala, G-O-N-Z-A-L-A.  Last name Rodriguez, 17 

R-O-D-R-I-G-U-E-Z. 18 

JUDGE TRACY:  Okay.  All right, and so we'll have -- so do 19 

you move to -- well, we've labeled the motion to amend as? 20 

MS. NOVOA:  General Counsel Exhibit 1(z), as in zebra. 21 

JUDGE TRACY:  And the opposition to the motion to amend 22 

is? 23 

MS. NOVOA:  General Counsel Exhibit 1(aa). 24 

JUDGE TRACY:  So any objections to those being entered 25 
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into the record? 1 

MR. ALBERT:  No.   2 

JUDGE TRACY:  So General Counsel's Exhibits 1(z) and 1(aa) 3 

will be admitted into evidence.   4 

(General Counsel Exhibit Number 1(z) and 1(aa) Received into 5 

Evidence) 6 

JUDGE TRACY:  All right.  And then, Ms. Novoa, anything 7 

further in terms of the General Counsel's case in chief? 8 

MS. NOVOA:  No, Your Honor, the General Counsel rests. 9 

JUDGE TRACY:  So now we'll go to the Respondent.  I 10 

believe, Mr. Albert, there was already an opening statement.  11 

Am I correct? 12 

MR. ALBERT:  Yeah. 13 

JUDGE TRACY:  Okay.  So we'll go back to the Respondent's 14 

case in chief and you can call your next witness. 15 

MR. ALBERT:  Can we clear up a couple of issues first? 16 

JUDGE TRACY:  Oh, yeah.   17 

MR. ALBERT:  This has to do with General Counsel Exhibit 18 

22, which has already been admitted into the record.  When it 19 

was admitted into the record it was -- do you have it in front 20 

of you, Your Honor? 21 

JUDGE TRACY:  Yeah, I've almost got it. 22 

MR. ALBERT:  When it was admitted into the record it was 23 

read as license nurse failed to document 110-plus temperature.  24 

And after the hearing -- we didn't object at the time because 25 
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we misunderstood it as well.  We realized that 110-plus would 1 

be quite fatal, which caused some further investigation, which 2 

revealed that what it really says is licensed nurse failed to 3 

document I AND O, plus temperature.  And an I AND O is a form 4 

used document I, being the input, and O, being the output.  5 

Basically, documents input of food and liquids and output of 6 

you know what.  So we just wanted to clarify that that's what 7 

the document actually says. 8 

MS. NOVOA:  And I agreed to stipulate it references I plus 9 

O, rather than 110.   10 

JUDGE TRACY:  Okay.   11 

MR. ALBERT:  The only other issue, Your Honor, is this 12 

skin sheet.  Because I do have now some examples of the skin 13 

sheet.  I may have Mr. Treude testify for 30 seconds about what 14 

this is later in the day.  I'm not sure yet.  But can we just 15 

put it into the record now?  So we've marked it as Employer's 16 

12. 17 

MS. NOVOA:  I think if you're going to have him testify 18 

about, it's probably most appropriate -- 19 

MR. ALBERT:  Yeah, I'll wait.  I'm not sure I'm going to 20 

have him testify or not, but I'll wait.  That's okay.  So we 21 

are ready to call Diane McClain.  You go up there.   22 

Whereupon, 23 

DIANE MCCLAIN 24 

having been duly sworn, was called as a witness herein and was 25 
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examined and testified as follows: 1 

JUDGE TRACY:  Go ahead, have a seat and state your name 2 

and job title for the record.   3 

THE WITNESS:  Diane McClain, customer service. 4 

JUDGE TRACY:  Mr. Albert, go ahead. 5 

DIRECT EXAMINATION 6 

Q BY MR. ALBERT:  Ms. McClain, who are you employed by?     7 

A    Novato Healthcare Center. 8 

Q    And how long have you been employed them?   9 

A    Thirty-six years.   10 

Q Your current title is?   11 

A    Customer service. 12 

Q    How long have you had that title for?   13 

A    Eight years. 14 

Q    And just describe your --    15 

A    Approximately. 16 

Q    I'm sorry?   17 

A    Approximately eight years. 18 

Q    And could you describe just your general responsibilities?   19 

A    I'm in charge of a lot of different programs.  Some are 20 

for employee benefits.  I do a lot of programs recognizing them    21 

throughout the year.  National nurses week, national nursing 22 

home week.  I'm in charge of the transportation program.  We 23 

have a lot of residents that go to doctor appointments, dentist 24 

appointments, personal appointments.  I am also the chairman of 25 
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the smoking committee.  We run a controlled smoking program for 1 

our residents.  I'm also in charge of the theft and loss 2 

program for the facility. 3 

MR. ALBERT:  Could we go off the record for one second?  I 4 

forgot to mention something.   5 

JUDGE TRACY:  Sure, let's go off the record. 6 

(Off the record at 9:50 a.m.) 7 

JUDGE TRACY:  Ready?  Go ahead. 8 

Q BY MR. ALBERT:  Ms. McClain, what time do you generally 9 

arrive for work?   10 

A    I usually go in a little after 6:00, 6:15 or 6:30.  I have 11 

a little routine that I do before I punch in and start work at 12 

7:00. 13 

Q Did you have knee surgery in --   14 

A    Yes, I did. 15 

Q    -- September of 2015?   16 

A    Yes, September 24, 2015. 17 

Q    Did that surgery effect in any way your arrival time for 18 

work?   19 

A    Yes, it did. 20 

Q    How so?   21 

A    I had inflammation and I had to ice my knee for 20 to 30 22 

minutes prior to coming to work.  So I did that at home, and I 23 

would get into work quarter, ten to 7:00. 24 

Q    You had the surgery when again?   25 
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A    The 24th of September.  And I was -- 1 

Q    2015?   2 

A    Yes. 3 

Q    And how long did the surgery affect your arrival time, as 4 

you just described?   5 

A    I was off work for a week after that, and then it was a 6 

good two weeks after that that I had to use ice quite often. 7 

Q    Okay.  And that affected your arrival time?   8 

A    Yes. 9 

Q    Now, do you know who Angel Lea Sabelino is?  10 

A Yes. 11 

Q    Who is she?   12 

A    A CNA on the nightshift. 13 

Q    Prior to the election, had you ever spoken to her before?   14 

A    Yes. 15 

Q    I'm sorry.  Are you aware that there was an election in 16 

October of 2015?   17 

A    Yes. 18 

Q Prior to that election, had you ever spoken to her before?   19 

A    Yes, two or three years ago we had a very lengthy 20 

conversation. 21 

Q    Tell us about that. 22 

MS. NOVOA:  Objection, calls for narrative. 23 

Q BY MR. ALBERT:  What did you say in that conversation?   24 

A    Well, she had asked me -- 25 
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MS. NOVOA:  Objection, lacks foundation for the 1 

conversation.  You said two or three years ago.  If we could 2 

lay some more foundation about when, where.  3 

JUDGE TRACY:  Okay, so -- 4 

Q BY MR. ALBERT:  Do you have any better estimate than two 5 

or three years ago? 6 

JUDGE TRACY:  So I'll sustain the objection.  If you could 7 

just lay a little bit more foundation to set up this. 8 

Q BY MR. ALBERT:  Where did this conversation occur? 9 

A Approximately two or three years ago. 10 

Q    Where did it occur?   11 

A    Where?  In the hallway right before my office. 12 

Q    Do you have any more specific recollection of the 13 

timeframe, other than two or three years ago?   14 

A    It was when they had the big tsunami in the Philippines. 15 

Q    During this conversation, what did Ms. Sabelino say to 16 

you?   17 

A    She asked me if I would do her a big personal favor. 18 

Q    What was that?   19 

A    She wanted to me to speak to Darron, the administrator, to    20 

other department heads and other staff, if I would take up a 21 

collection and donations of money that she could send to the 22 

Philippines. 23 

Q    What did you say that her?   24 

A    I told her that I was sorry, I couldn't do it.  She did 25 
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explain to me that she was from this small island and a lot of 1 

her family -- and she told me a lot of things about her family, 2 

those people were still in the Philippines. 3 

Q    During the period before the election in October of 2015, 4 

did you ever speak to Ms. Ms. Sabelino about the election?   5 

A    I kind of recall that early in September, the first week 6 

or so, there was some employees that did ask me if I knew very 7 

much about the Union or if I had been in a union before.  And I 8 

believe she was one of those employees.  A really brief two-9 

second conversation.  And I had told her no, that I hadn't and 10 

I wasn't eligible to join. 11 

Q    Anything else that she said in that conversation?   12 

A    No, no, that was it.  I picked up my work where I was and    13 

left the Station 4 area. 14 

Q    Where did this conversation occur?   15 

A    On Station 4. 16 

Q    Have you ever asked Ms. Sabelino to meet with you in your  17 

office?   18 

A    No. 19 

Q    Have you ever met with her in your office?   20 

A    No. 21 

Q    Have you ever asked Ms. Sabelino if she knew anything 22 

about the Union?   23 

A    No. 24 

Q    Have you ever asked Ms. Sabelino if she was aware that the 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

721 

Union would charge her dues?   1 

A    No, because -- 2 

MS. NOVOA:  Objection, asked and answered.  She said she 3 

didn't talk to her about the Union. 4 

MR. ALBERT:  I'm going into the details of Ms. Sabelino's 5 

testimony, which I think I've got the right to do. 6 

JUDGE TRACY:  I'll overrule the objection. 7 

Q BY MR. ALBERT:  Let me ask the question again.  Did you 8 

ever ask Ms. Sabelino if she was aware that the Union would 9 

charge her dues?   10 

A    No. 11 

Q    Did you ever say to Ms. Sabelino that you and she are both 12 

single with children, so it's hard to find a job?   13 

A    No. 14 

Q    Do you even know what that means?   15 

A    No, it's confusing. 16 

Q    Did you ever tell Ms. Sabelino that it would be difficult 17 

for her to find a job if the Union was voted in?   18 

A    No. 19 

Q    Have you ever told anyone that?   20 

A    No. 21 

Q    Have you ever asked Ms. Sabelino to keep a conversation 22 

just between the two of you?   23 

A    No, because we never had a lengthy conversation. 24 

MR. ALBERT:  Nothing further.   25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

722 

JUDGE TRACY:  Ms. Novoa? 1 

MS. NOVOA:  If I could just have a minute to look? 2 

JUDGE TRACY:  Yeah.  Let's go off the record.   3 

(Off the record at 9:50 a.m.) 4 

Q BY MR. ALBERT:  Ms. McClain, did you ever ask Ms. Sabelino 5 

why she left a prior job?   6 

A    No. 7 

MR. ALBERT:  Truly, I have nothing further. 8 

JUDGE TRACY:  Let's go off the record.   9 

(Off the record at 9:57 a.m.) 10 

JUDGE TRACY:  Let's go back on the record.  Go ahead, Ms. 11 

Novoa. 12 

CROSS-EXAMINATION 13 

Q BY MS. NOVOA:  Ms. McClain, my name is Marta Novoa.  I'm 14 

the counsel for the General Counsel for the National Labor 15 

Relations Board.   16 

A    Uh-huh. 17 

Q    I just have a couple questions for you.  I have a couple 18 

of things I wanted to clear up.   19 

A    Okay. 20 

Q    You had mentioned that you are in charge of a lot of    21 

different programs, right? 22 

A Uh-huh.    23 

Q    And you had mentioned something about employee benefits.  24 

What was that?   25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

723 

A    Okay.  It starts in January and each department throughout    1 

the whole year is recognized, and it's called national.  It 2 

starts with activities week, then we go into social services.  3 

I do a huge program in June for all the CNAs, in May we have 4 

something where we celebrate national nursing home week, and    5 

that's for every department and it's for all the residents.  I 6 

do programs for residents and employees together on certain 7 

days to make it fun and celebrate all of them. 8 

Q    So the June events for CNAs, what do you do? 9 

MR. ALBERT:  Objection, this is beyond the cross of scope 10 

of direct.  She was asked only about what time she reports to    11 

work and her conversations Ms. Sabelino.   12 

MS. CONGER:  No, she wasn't, Your Honor.  She was asked 13 

about her job duties.  14 

MS. NOVOA:  Yes, Your Honor, she testified as to some of 15 

these programs.  I just wanted to find out more information 16 

about them.   17 

THE WITNESS:  I don't have a problem answering.   18 

MR. ALBERT:  That's not the point. 19 

JUDGE TRACY:  Part of what happens here is that the 20 

attorneys could object and so you just wait for me rule and 21 

tell you to answer or not. 22 

THE WITNESS:  Oh, okay, I've never been here before.   23 

JUDGE TRACY:  That's all right.  So I'm going to overrule 24 

the objection.  Go ahead, Ms. Novoa, and ask the question 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

724 

again, and then you can answer. 1 

THE WITNESS:  Okay. 2 

Q BY MS. NOVOA:  So you mentioned programs or events in June 3 

for CNAs.  What is it that you do for them?   4 

A    I work with the director of nurses and a couple other 5 

people, and I buy gifts for all the different people.  There 6 

was -- a couple years ago they call wanted special tee shirts.  7 

I worked with the administration and was able to get all those.  8 

I do big luncheons for them where I provide food at a certain 9 

time for A.M. shift.  I stay late onto the P.M. shift and 10 

personally serve them all dinner at their times.   11 

 And then unfortunately for the nightshift I do set up a 12 

special thing at each station in their refrigerator, because I 13 

don't do well with coming out at 2:00 in the morning to serve 14 

them, but I try to make it fun for everyone.  I know a lot of 15 

their favorite   foods.  They let me know this information.  So 16 

I get everything that I can get for them. 17 

Q    That's very kind.  So when you mentioned gifts for all the 18 

different people, that's gifts for all the CNAs; is that 19 

correct?   20 

A    But it's for every department, when their turn is up I get 21 

gifts for activities, social service, licensed nurses.  In 22 

fact, dietary is coming up next month. 23 

Q    So when it's June for the CNAs, do you get all of the CNAs 24 

gifts?   25 
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A    Uh-huh. 1 

Q    And June, when it's for the CNAs you do provide meals for 2 

them at various points?   3 

A    Uh-huh.  I have food catered in.   4 

JUDGE TRACY:  I need you to say yes or no. 5 

THE WITNESS:  Oh, yes.   6 

Q BY MS. NOVOA:  And so you have a fair amount of contact 7 

with the CNAs, at least in June; is that correct?   8 

A    Well, it's about the same all year round. 9 

Q    Okay.  So they tell you things like their favorite foods,   10 

right?   11 

A    Yes. 12 

Q    And they come up to you with other concerns sometimes; is 13 

that correct?   14 

A    Not that often.  Only sometimes if we're discussing needs 15 

of a resident, if I can help them in any way. 16 

Q    So you know them at least well enough to know their 17 

favorite foods; is that correct?   18 

A    Uh-huh. 19 

JUDGE TRACY:  Yes or no. 20 

THE WITNESS:  Yes. 21 

Q BY MS. NOVOA:  And you mentioned also recognizing 22 

employees.  That's one of the programs you are in charge of?   23 

A    Uh-huh. 24 

Q    Can you tell me a little bit more about that?   25 
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A    Well, part of that is every month we have an all-staff 1 

meeting and I give recognitions to all the people that had 2 

anniversaries that month, all the employees that had birthdays, 3 

and we draw names and we give gift cards to celebrate their 4 

birthdays or anniversary. 5 

Q    And Angel Sabelino, she had been at the facility as an 6 

employee for several years; is that true?   7 

A    Uh-huh, uh-huh. 8 

JUDGE TRACY:  Yes or no?   9 

THE WITNESS:  Yes, I'm sorry. 10 

Q BY MS. NOVOA:  So you recognized her at least at those 11 

events, at least once a year; is that correct?   12 

A    Yes.  Her name would be read because she never 13 

participated in any of those activities, because they were 14 

during the daytime and nightshift people don't come in for that 15 

particular program. 16 

Q    You also mentioned the theft and loss program.  What is 17 

that?   18 

A    Uh-huh.  It's a program where if somebody has lost 19 

something or something missing, we have a special form and 20 

nurses or actually any employee can write me one of those 21 

papers, and then I follow up to find -- to try to find the 22 

item.  Sometimes I'm not able to do that, so the facility will 23 

reimburse the resident. 24 

Q    Now, you mentioned that your time to typically arrive in 25 
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the morning was around 6:00, 6:15 or 6:30; is that correct?   1 

A    Yes. 2 

Q    And prior to your surgery in September you were arriving 3 

at 6:00, 6:15 or 6:30 every day; is that correct?   4 

A    Pretty close to that, yes. 5 

Q    And you also testified that after your surgery, when you 6 

were back in the office, were you arriving between 6:45 and 7 

6:50; is that correct?   8 

A    Correct. 9 

Q    You mentioned -- let me back up.  When you were arriving 10 

in September before 6:15 and 6:50 in the morning, were you 11 

aware that the Employer was having managers and supervisors 12 

talk to employees about the Union campaign? 13 

MR. ALBERT:  Objection.  Again, beyond the scope of 14 

direct.   15 

MS. NOVOA:  Your Honor, again, this came up in terms of 16 

what she was -- the time that she arrived, what she was doing 17 

there, and I'm allowed some leeway on cross to explore what she 18 

knew at the time.  And this has to do with allegations about a 19 

statement made to an employee regarding the Union, so I think 20 

this is within the scope of my cross. 21 

MR. ALBERT:  Again, the direct was only about what time 22 

she reported to work and her conversations with Ms. Sabelino.   23 

JUDGE TRACY:  I'm going to overrule the objection, but 24 

just very limited, allowing you just a little bit of leeway 25 
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here for the cross-examination, just for this topic here.   1 

Q BY MS. NOVOA:  Do you remember my question?   2 

A    No. 3 

Q    Were you aware in the month of September of the Employer 4 

having supervisors and managers arrive early at the facility to 5 

talk to employees about the Union campaign?   6 

A    I know there was some employees that came in early, but it 7 

was for supervisory things.  I did not know that anybody was    8 

asked to talk to employees about the Union.  I wasn't. 9 

Q    You testified that you didn't talk to any employees about 10 

the Union.  Were you aware that the Employer had hired labor    11 

consultants in response to the Union campaign? 12 

MR. ALBERT:  Again, Your Honor, we're really venturing far 13 

afield from what the direct was about.   14 

MS. NOVOA:  Your Honor, she testified as to not having 15 

conversations.  I think this is relevant to establish that she 16 

was aware of what was happening at the time, and it goes to 17 

whether or not there were conversations about the Union 18 

campaign  19 

MR. ALBERT:  But the allegation that relates to her has to 20 

do with her specific conversation or alleged conversation with 21 

Ms. Sabelino.  Going into what consultants did or said or 22 

whatever has nothing to do with the specifics of what the 23 

allegations are here.  By the way, she never did testify that 24 

she talked about the Union with people.  I didn't ask her that 25 
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question.   1 

MS. CONGER:  Your Honor, he -- 2 

MR. ALBERT:  I asked her only about her conversation with 3 

Ms. Sabelino.   4 

MS. CONGER:  Your Honor, he did ask about whether or not 5 

she spoke to any employees ever about the Union, and she talked 6 

about a couple of them coming up to her and talking to her 7 

about the Union.   8 

JUDGE TRACY:  So again, I'm going to overrule the 9 

objection and allow the cross-examination.  Go ahead.   10 

Q BY MS. NOVOA:  Ms. McClain, were you aware of the Employer 11 

hiring labor consultants in response to the Union campaign? 12 

A Yes. 13 

Q    Were you aware that the Employer's desire was to remain    14 

union free? 15 

MR. ALBERT:  Again, objection.  I don't know what this has 16 

to do with the direct examination.   17 

MS. NOVOA:  Your Honor, it still goes to the context of 18 

these conversations and whether or not it's feasible that these 19 

conversations occurred, goes to her credibility as far as 20 

whether or not she should be credited that did or did not have 21 

conversations or whether she would have been motivated to have 22 

conversations. 23 

JUDGE TRACY:  So again, I'm going to overrule the 24 

objection. 25 
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Q BY MS. NOVOA:  Were you aware that the Employer's desire 1 

was to remain union-free?   2 

A    Yes. 3 

Q    Where is your office located?   4 

A    You go down a little over halfway the main hallway and    5 

it's like in the middle of the building, of the facility.  It's 6 

a very large facility. 7 

Q    You know, I think I have something that might make it 8 

easier for you.  Easier for all of us to know where your office 9 

is.  I'm going to show you an exhibit that's marked --   10 

A    I don't have my glasses, so I'm not going to be able to 11 

see that. 12 

Q    I will help you.  We'll figure it out together.   13 

A    Okay. 14 

MS. NOVOA:  I'm going to show the witness Joint Exhibit 15 

3(b).   16 

THE WITNESS:  I can't see any of that without my glasses.  17 

So if you're going down the middle hallway -- does it show -- 18 

Q BY MS. NOVOA:  Here's the lobby. 19 

A Uh-huh. 20 

Q And then there's an activities lounge/PT rehab, and there 21 

is a hallway to the --   22 

A    Yeah.  Going down the hallway, my office is across the 23 

hall from the activities room, the dining room. 24 

Q    So it is down the side of the hall where there's a patio?   25 
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A    Yes. 1 

Q    And it's somewhere in the middle of that hallway?   2 

A    It's right at the end of the patio.  Does it show central    3 

supply? 4 

Q    It does show central supply.  5 

A    Okay.  I'm in that -- right next to central supply. 6 

MS. NOVOA:  So just let the record reflect that the 7 

witness is pointing to about the middle of the page, there's a 8 

hallway and there's a patio above, and there's a central supply 9 

below, and she's somewhere -- her office is in the middle of 10 

that. 11 

THE WITNESS:  Next to -- because my window looks out into 12 

the patio. 13 

MS. NOVOA:  So it's next to central supply.  Her window 14 

looks into the patio.  Thank you.   15 

Q BY MS. NOVOA:  This conversation that you recall having 16 

with Ms. Sabelino about the Union, you said it was around 17 

Station 4; is that correct?   18 

A    Yes. 19 

Q    Do you recall what you were doing at Station 4 that 20 

morning?   21 

A    Part of my morning routine, I have to go to each station,   22 

pick up census.  I have to go into a social service binder and 23 

look for various reports that could have been written on the    24 

p.m. or the dayshift prior.  And I take all these reports out   25 
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and then I put the binder on the shelf.  When I was putting the    1 

binder on the shelf, she came through -- there's a little gate 2 

to come inside the station.  She came through the gate.  We 3 

both -- she said good morning, I said good morning, and she 4 

then just asked me one quick question.  I gave her an answer 5 

and I left.   6 

Q    So you're at the -- each station every morning?   7 

A    Uh-huh. 8 

JUDGE TRACY:  Yes or no? 9 

THE WITNESS:  Yes. 10 

Q BY MS. NOVOA:  I just have a couple more quick questions 11 

for you.   12 

A    Okay. 13 

Q    Thanks for your patience.   14 

A    My pleasure. 15 

Q    So when you're rounding at each station in the mornings,   16 

you would have contact with employees; is that correct?   17 

A    Usually, no, because I go so early in the morning there's 18 

a lot of times nobody in the desk or the nurses area, and 19 

that's one of the reasons why I go so early, because I have to 20 

pick up and look in different places for different forms.  21 

They're communication binders. 22 

Q    So you're saying you don't see employees on the unit while 23 

you're going to the station?   24 

A    Well, when you go inside the nurses' stations, yes.  25 
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Sometimes I will see a nurse doing documentation, sometimes 1 

I'll pass in the hallway and they're giving a pill or 2 

something.  But early in the morning it's not really super 3 

crowded, like right at 7:00, when you have change of shift 4 

there's like as many as ten people in that small little area.   5 

Q    So when you're walking around to the different stations 6 

you do see --   7 

A    I do see employees, yeah, in the hallway going in and out 8 

of a resident's room.  It's just they're not in the small area 9 

that I am in at that particular time. 10 

Q    And I'm just going to ask you two more questions.  I'm 11 

going to have you refer to a document that's labeled General 12 

Counsel 14(a) through (d).  And I'll bring you a copy.  Can you 13 

see these?   14 

A    Okay.  That's the little things you wear around your neck.     15 

What do you call them? 16 

Q    Lanyard?   17 

A    Yeah, there you go.   18 

Q    So that's 14(a).   19 

A    Yes. 20 

Q    You recognized the lanyard?   21 

A    Yes. 22 

Q    Can you see --   23 

A    That's red. 24 

Q    And it says NUHW on it?   25 
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A    Uh-huh. 1 

Q    Do you recognize the item on 14(b)?   2 

A    Yes, yes. 3 

Q    And that's a pulley and it says NUHW?   4 

A    Uh-huh, uh-huh. 5 

Q    14(c), that's a button?   6 

A    Uh-huh. 7 

Q    Says NUHW?   8 

A    Yes. 9 

Q    14(d), another NUHW --   10 

A    I saw a lot of those. 11 

Q    Had you seen those before?   12 

A    A lot. 13 

Q    Had you ever seen Ms. Sabelino wearing these?   14 

A    Yes. 15 

MS. NOVOA:  No questions, Your Honor. 16 

JUDGE TRACY:  Mr. Albert. 17 

REDIRECT EXAMINATION 18 

Q BY MR. ALBERT:  Ms. McClain, during the period before the 19 

October election were you given any information about what you 20 

should not say to employees?   21 

A    Yes. 22 

Q    And who gave you that information?   23 

A    Carina. 24 

Q    Is she a consultant?   25 
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A    Yes. 1 

Q    Okay.  Do you recall what you were told?   2 

A    That we weren't supposed to ask people their opinions; we    3 

weren't supposed to ask them how they were going to vote.   4 

Q    Were you given any instructions on whether you could 5 

threaten people?   6 

A    Oh, we could not threaten people, yes. 7 

MR. ALBERT:  Nothing further.  8 

JUDGE TRACY:  Ms. Novoa? 9 

RECROSS-EXAMINATION 10 

Q BY MS. NOVOA:  How many times did you met with Ms. Hunt? 11 

How times did you meet with Ms. Carina Hunt?   12 

A    They were general meetings.  She would come and talk to us 13 

during the standup meetings that were held each morning for 14 

department heads. 15 

Q    So who is at these standup meetings?   16 

A    The administrator runs the meetings and department heads 17 

go.  It's just something that we do every day all the time.  18 

And she would come in to some of those meetings and talk to us. 19 

Q    So you always attend these meetings?   20 

A    I did attend them, but I have a special program that I run 21 

at 9:30 and I did have to leave a few days early, because I had 22 

residents waiting for me, so I attended a lot of them, but 23 

maybe not the whole time. 24 

Q    Do you recall how many of those standup meetings that you    25 
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attended that Ms. Hunt attended?   1 

A    Almost at least maybe four times she came in during the 2 

week. 3 

Q    And she spoke at these meetings?   4 

A    Yeah. 5 

Q    Besides telling you what you couldn't say, did she also  6 

communicate what the Employer's view was on the Union?   7 

A    No, not really that I remember.  She gave us history 8 

things about the Unions of many, many years ago; how they got 9 

started and things. 10 

Q    How long would Ms. Hunt speak for?   11 

A    Pardon me?  12 

Q    How long did Ms. Hunt speak at these meetings?   13 

A    Ten minutes maybe, maybe sometimes a little longer. 14 

Q    What it from these meetings that you became aware that the    15 

employer wanted to stay union-free?   16 

   A    Uh-huh, yes. 17 

MS. NOVOA:  No further questions.   18 

JUDGE TRACY:  Thank you, very much.  And please don't 19 

discuss your testimony with anyone until after the close of the 20 

hearing.  Wait until someone lets you know that the hearing is 21 

over.  Okay? 22 

THE WITNESS:  Okay.   23 

JUDGE TRACY:  Thank you.   24 

MR. ALBERT:  Can we have a five-minute break? 25 
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JUDGE TRACY:  Yes, let's take -- the next one, I assume, 1 

is going to take a little time.  Let's go off the record. 2 

(Off the record at 10:24 a.m.) 3 

JUDGE TRACY:  All right.  We are on the record.   4 

MR. ALBERT:  The Employer calls Teresa Gilman. 5 

Whereupon, 6 

TERESA GILMAN 7 

having been first duly sworn, was called as a witness herein 8 

and was examined and testified as follows: 9 

JUDGE TRACY:  Okay, go ahead and have a seat.  State your 10 

name and work title for the record.  11 

THE WITNESS:  Okay.  My name is Teresa Gilman, and I'm the 12 

director of nutritional services. 13 

JUDGE TRACY:  Go ahead. 14 

DIRECT EXAMINATION 15 

Q BY MR. ALBERT:  Ms. Gilman, who are you employed by?   16 

A    Novato Healthcare Center. 17 

Q    And how long have you worked there?   18 

A    Almost four years. 19 

Q    Can you describe your current responsibilities?   20 

A    I run the whole dietary department, the kitchen. 21 

Q    Do you supervise employees?   22 

A    Yes. 23 

Q    How many?   24 

A    Right now I have 16. 25 
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Q    Sixteen?   1 

A    Yes. 2 

Q    Do you fire employees?   3 

A    Yes.  4 

Q    Do you discipline employees?   5 

A    Yes.  6 

Q    Do you evaluate employees?   7 

A    Yes. 8 

Q    Do you assign work to employees?   9 

A    Yes. 10 

Q    You need to answer verbally.   11 

A    Oh, yes. 12 

Q    What time do you typically report to work?   13 

A    Anywhere between 5:00 and 6:30 in the morning, but usually 14 

depends on what my workload entails for the next day. 15 

Q    And what do you typically do when you first arrive at 16 

work?   17 

A    Go into my office, log into my computer, check my emails, 18 

do a walk-through in the kitchen, check refrigerators, labels, 19 

dates, temps, see if things are being logged. 20 

Q    Do you know the term rounding?   21 

A    Yes. 22 

Q    What does that mean?   23 

A    I refer to it as making rounds around the building or 24 

whatever building you're in. 25 
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Q    When you arrive at the facility, do you ever round in that  1 

building? 2 

A Yes. 3 

Q    How often do you do that?   4 

A    Almost every day that I go to work. 5 

Q    If employees are working while you round in the work area,   6 

what do you do?   7 

A    Say good morning. 8 

Q    Anything else?   9 

A    Usually if there's a new resident I'll ask them about the    10 

new resident.  If I find that particular, you know, CNA or    11 

nurse. 12 

MR. ALBERT:  Can the witness be shown Joint Exhibit 3(b), 13 

which is the diagram.   14 

JUDGE TRACY:  There aren't any exhibits up here.  Let's 15 

see if the court reporter has them.  It may be easier to you  16 

to -- 17 

MR. ALBERT:  Let me see if I have an extra.  I do.  For 18 

the record, I'm handing the witness a diagram that's been 19 

previously marked as Joint Exhibit 3. 20 

MS. NOVOA:  Is it (a) or (b)? 21 

MR. ALBERT:  I'm sorry, 3(b). 22 

Q BY MR. ALBERT:  So where do you work?   23 

A    In the dietary department. 24 

Q    Can you tell us where the dietary department is in this 25 
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diagram?   1 

A    Right here. 2 

Q    Is that the --   3 

A    It's in -- see where it says Zone 2? 4 

Q Yes. 5 

A It's right above that, right there is the dietary 6 

department. 7 

Q    Do you have an office in that department?   8 

A    Yes. 9 

Q    Where is that?   10 

A    That is -- so if you go -- let's see.  It would be your 11 

right, so if you go to the right of the dietary department 12 

there's the bigger square, and then the small square with the 13 

dot.  My office is the small square with the dot.  And then 14 

behind that is my pantry for the kitchen. 15 

MR. ALBERT:  Do you see what she's talking about? 16 

JUDGE TRACY:  I do. 17 

MR. ALBERT:  Okay.   18 

JUDGE TRACY:  Show me.   19 

THE WITNESS:  Sorry.  So right here is the dietary 20 

department.  This is my little office right here. 21 

JUDGE TRACY:  Okay.  So right next to the water heater?   22 

THE WITNESS:  Yeah, kind of, yeah. 23 

JUDGE TRACY:  Thank you. 24 

Q BY MR. ALBERT:  Do you have a computer in your office?   25 
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A    Yes. 1 

Q    Now, you're aware that there was an election in October of 2 

2015 for employees to vote on whether to be unionized, correct?   3 

A    Yes. 4 

Q    During the period before that election were you asked to 5 

report to work earlier than your usual arrival time?   6 

A    Yes. 7 

Q    By whom?   8 

A    Darron. 9 

Q    And were you told what the purpose was of coming in early?   10 

A    Well, at standup he just asked if managers could come in 11 

early to do roundings and -- 12 

Q   Anything else?  The question is:  When you were asked to 13 

round early, were you told what the purpose was of --   14 

A    Oh, just to have a presence of managers in the building 15 

and just, you know, to answer questions to any staff.  That's 16 

about it.  17 

Q    Was this early arrival mandatory?   18 

A    No. 19 

Q    Was it voluntary?   20 

A    Yes. 21 

Q    Were you given any other instructions as to what to do 22 

when you reported to work earlier on these days?   23 

A    No. 24 

Q    Prior to the election, how many times did you report to    25 
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work early pursuant to Mr. Treude's request?   1 

A    Oh, several times.  Like each week probably two or three 2 

times a week. 3 

Q    Okay.  And was October 7th one of those occasions?   4 

A    Yes. 5 

Q    On the days that you reported early prior to October 7,   6 

what did you typically do?   7 

A    Basically, the same thing.  Walked into my kitchen, went 8 

into my office, logged on, checked emails.  Then started 9 

roundings and would say good morning to the staff, ask if there 10 

was any issues, you know, with any residents that I should know 11 

about in regards to diet changes or whatnot. 12 

Q    On the days that you reported early prior to October 7, 13 

did you ever observe employees sleeping in work areas?   14 

A    No. 15 

Q    On the days that you reported to work early prior to 16 

October 7, did you ever observe any behavior -- employee 17 

behaviors, which you reported to the facility management? 18 

MS. CONGER:  Objection, vague. 19 

MR. ALBERT:  I'll withdraw. 20 

JUDGE TRACY:  Or if you could just clarify the question. 21 

MR. ALBERT:  I'll withdraw it. 22 

Q BY MR. ALBERT:  As of October 7th, did you know what the 23 

facility policy was regarding employees on the nightshift 24 

sleeping during their shift?   25 
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A    No. 1 

Q    As of October 7th, did you know what the facility practice 2 

was with regard to employees on the nightshift sleeping during 3 

their shift?   4 

A    No. 5 

Q    Now, let's turn to October 7.  What time did you arrive at 6 

the building on the among of October 7th?   7 

A    I arrived sometime after 3:50 in the morning. 8 

Q    And what is the basis for that answer?   9 

A    Well, because when I was at the stop sign by 7-Eleven, I    10 

looked at the clock on my car and it said 3:50, and that was 11 

only a couple blocks away from the facility. 12 

Q    After you -- how far is the 7-Eleven from the facility?   13 

A    A few blocks, couple blocks.  Let's see.  Three, because 14 

there's two coming this way and one you pass. 15 

Q    When you arrived at the facility, did you park somewhere?   16 

A    I parked in the back parking lot. 17 

Q    Can you show us again on 3(b) where that would be?   18 

A    So it would be somewhere over here, below Zone 3.  Because    19 

there's parking spots over there. 20 

Q    And where did you enter the building? 21 

A The back kitchen door.  It's directly into my kitchen. 22 

Q    Can you describe where that is?   23 

A    So in the diagram if you look here where the dietary 24 

department is, and you've got the water heater on one side and 25 
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then the boiler room on the left; the door is right there.  1 

Right where that little circle is to the left -- your guys 2 

right of the circle, would be my office.  So that's the back 3 

door directly into my kitchen. 4 

Q    I'm not sure I got that.  I'm looking at the laundry.  Is 5 

it to the -- as you are look at this, to the left or right of 6 

the laundry?   7 

A    It would be to the left.  Well, if I'm walking into the 8 

door, it's straight in.   9 

Q    When you walk in --   10 

A    The laundry is on the left. 11 

Q    -- is the laundry on your right or your left?   12 

A    The laundry is on the left, the water heater and boiler is 13 

on the right when you're walking into the door. 14 

Q    Now, where did you go first after you entered the 15 

building?   16 

A    After I went in? 17 

Q    After you entered the building, where did you go next?   18 

A    To my office.  Set my stuff down, logged into my computer. 19 

Q    Let me ask -- let me follow through.  So after you walked 20 

into your office, what did you do there? 21 

A I set my things down and logged onto my computer. 22 

Q    How long does it typically take for you to log onto your    23 

computer?   24 

A    Three to four minutes. 25 
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Q    After you logged onto your computer, what did you do next?   1 

A    Checked emails real quick.  Not long.  Just kind of opened 2 

them up, glanced, and there wasn't anything that caught my eye.     3 

So then I walked out into the kitchen. 4 

Q    What did you do in the kitchen?   5 

A    I looked at the logs hanging on the walls to make sure 6 

they were recorded from the night before. 7 

Q    What are those logs?  Tell us what those are.   8 

A    Temperature logs for my walk-in freezer, my refrigerators 9 

and my walk-in refrigerator. 10 

Q    What else did you do?   11 

A    Walked over by the stove, kind of looked at that, opened 12 

up the oven doors, just did a, you know, round through my    13 

kitchen to make sure everything was tidy and my PM staff 14 

completed their side work from the night before. 15 

Q    Are the refrigerators in the kitchen?   16 

A    Yes. 17 

Q    Did you look in those as well?   18 

A    Yes. 19 

Q    For what?   20 

A    Labels, dates, just neatness, cleanliness. 21 

Q    Anything else that you did in the kitchen at that point 22 

that you can recall?   23 

A    Checked the stove.  That's about it. 24 

Q    Where did you go next?   25 
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A    To the break room. 1 

Q    Show us on the map where the break room is on Joint 2 

Exhibit 3(b).    3 

A    So if you look above Zone 1, you will see -- what is that?     4 

Here's Zone 1, and then it says employee lounge kind of above 5 

the physical therapy. 6 

Q    Yes.  7 

A    But to the -- yeah. 8 

Q    Is the employee lounge the break room?   9 

A    Yes.  Yes. 10 

Q    What did you do in the break room?   11 

A    I went into the restroom. 12 

Q    What did you do in the break room?   13 

A    Oh, in the break room?  I walked around and I collected 14 

some papers that had writing all over it.  Then I went into the 15 

restroom and I came back out of the break room. 16 

Q    Without going into detail, I assume you used the restroom.   17 

A    Yeah. 18 

Q    That was a yes?   19 

A    Yes. 20 

Q    Okay.  And then after you came out of the break room, 21 

where did you go next?   22 

A    Back to the dietary department. 23 

Q    What did you do when you went back to the dietary    24 

department?   25 
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A    I went to my office and set the flyers down that I 1 

collected. 2 

Q    Did you read the flyers?   3 

A    Briefly.  They were derogatory stuff written on it, so I 4 

collected them.  5 

Q    When you went back into your office, did you read the    6 

flyers?   7 

A    I reviewed them, yeah, for a few minutes. 8 

Q    Now, was anyone else in the kitchen that morning at the 9 

time you're just describing?   10 

A    No. 11 

Q    When you left the kitchen after being there for the second    12 

time, where did you go next?   13 

A    To Station 4. 14 

Q    Can you describe that for us?  Let me ask you this 15 

question first:  Why did you go there?   16 

A    Because it's the closest station to my building.  I mean    17 

to my kitchen.  And that's usually where I always start, 18 

because it's one big square. 19 

Q    Start your rounding?   20 

A    Start my roundings, yeah, because it's the closest station 21 

to the kitchen. 22 

Q    Can you describe for us on the diagram how you got from 23 

the kitchen to Unit 4?   24 

A    So where the dietary department is there's -- if you're 25 
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looking straight at the paper on the left of the dietary 1 

department, you will see a line and then like an opening space.     2 

Those are double -- those are two doors.  This is one door and 3 

this is another door right here are two doors.  Right here, 4 

here and here are doors that lead out into the hallway.  Let me 5 

see.  Yes.  So these are two doors here that lead out into the 6 

hallway.  And then it leads to Station 4.  You go like just a 7 

little bit, 30 feet, and then you're in the hallway of Station 8 

4. 9 

MR. ALBERT:  With General Counsel's permission, if I can 10 

just try and describe that.   11 

Q BY MR. ALBERT:  So you left the dietary department and you 12 

went into a hallway that's actually between Zone 1 and Zone 2?   13 

A    Yes. 14 

Q    Down below.  And then you turned to the left?   15 

A    Yes. 16 

Q    Into that hallway towards Station 4?   17 

A    Yes. 18 

Q    And Station 4, there's a notation of Station 4 on this 19 

diagram.  Is that where Station 4 is? 20 

A Yes. 21 

Q    Now, Ms. Gilman, when you arrived in Unit 4 that morning, 22 

how long had you been in the building at that point?   23 

A    I would say close to ten minutes. 24 

Q    Now, when you arrived at Unit 4 that morning, describe for 25 
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us what you did.   1 

A    When I first was coming down the hallway of Unit 4, it was 2 

very quiet.  And there was -- just kind of peeked into some 3 

rooms.  And then just continued down towards the nurses' 4 

station.     5 

Q    And what did you see at the nurses' station?   6 

A    Two people sleeping behind the nurses' station. 7 

Q    Can you show us on the diagram, Joint Exhibit 3B, where 8 

they were?   9 

A    In Station 4 you see right below where it's labeled 10 

Station 4 it says nurses' station?  So that counter, they were 11 

directly behind the counter, each in a chair sleeping. 12 

Q    Two individuals?   13 

A    Yes. 14 

Q    Females?   15 

A    Yes. 16 

Q    When you observed them, where were you?   17 

A    Standing directly in front of the nurses' station. 18 

Q    How far from them were you?   19 

A    About four feet, five feet. 20 

Q    Describe in more detail, if you can, what you saw as you    21 

observed these two individuals.   22 

A    The first lady was -- that was on the left behind, so I'm    23 

looking straight at the nurses' station.  One is on the left 24 

and one is on the right.  The lady on the left had a pillow 25 
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behind her head, had a chair in front of her.  She was sitting 1 

in a chair and she had a chair in front of her that her legs 2 

were propped up on. 3 

Q Okay. 4 

A And then the lady on the right had a pillow behind her, 5 

but her legs were kind of like I'm sitting now under the desk, 6 

and she did not have a second chair under her legs. 7 

Q    What color were the pillows?   8 

A    White. 9 

Q    Were you able it see their legs as you peered over the 10 

counter?   11 

A    Not over the counter, but I walked, you know, like here's    12 

the counter and here's a door that's a half door.  Kind of like 13 

that right there.  Walking in.  Whatever those are called.  14 

Like a shutter. 15 

Q    Yes.   16 

A    And I just stood in front of the shutter and looked, 17 

because there is a countertop on top, so you can't really -- so 18 

that's why I was like, you know, and I looked like that and 19 

that's how I knew the second -- the lady on the right did not 20 

have a chair for her legs. 21 

Q    Now, you said earlier they were both asleep?   22 

A    Uh-huh. 23 

Q    Why do you say that? 24 

A Because I stood in front of them for a good -- I don't 25 
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know -- I'd say 20, 25 seconds just kind of watching them 1 

because, you know, to see if they would wake up or anything.  2 

And there was nothing.   3 

Q    Were their eyes closed?   4 

A    Yes. 5 

Q    Were they moving at all?   6 

A    No. 7 

Q    Did you see any other employees on Unit 4 on that first 8 

time you walked into it?   9 

A    No. 10 

Q    Did you see any other employees anywhere in the unit?  11 

A    When I -- yes.  So once you pass the nurses' station 12 

there's another long hallway. 13 

Q    Okay.   14 

A    There was two more employees in the hallway, asleep. 15 

Q    Let's talk about one of those first.  Where was the first    16 

one that you saw?   17 

A    So behind the nurses' station in 4, there's another little   18 

hallway here, which is on top of -- I guess would you say 19 

detector and alarm section before Zone 1 right here.   20 

Q    Are you referring to --  21 

A    This hallway right here, which is directly behind the 22 

nurses' station. 23 

Q    Okay.   24 

A So this wall that is next -- wait a minute.  Okay.  So I'm 25 
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getting turned around, because I was looking at it upside-down.  1 

So here's the nurses' station.  So this little hallway right 2 

here is where one of the gentlemen were sleeping against the 3 

wall right there, kind of -- 4 

MS. CONGER:  Your Honor, just because we're going to have 5 

to read this on a transcript later can, we have a little 6 

slightly more detailed description? 7 

THE WITNESS:  Okay, so -- 8 

MS. CONGER:  Like what room number?  There are room 9 

numbers. 10 

THE WITNESS:  Okay, there's no room number there.  There 11 

is a letter J.  So you see the circle the nurses' station on 4?  12 

The dark circle.   13 

MS. CONGER:  Yes. 14 

THE WITNESS:  You see the letter J? 15 

MS. CONGER:  Correct. 16 

THE WITNESS:  Yes. 17 

Q BY MR. ALBERT:  Is that where he was?   18 

A    Yes.  In that --   19 

Q Is it -- 20 

A    Oh, I'm sorry, not -- I'm sorry.  Wait.  Yeah, right there 21 

because 409 is here and you can see 409 from this way.  That 22 

little hallway right there.  So you see where the nurses' 23 

station is and you see medical or the -- is that med room? 24 

MS. CONGER:   There is an IW in the box next to that 25 
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hallway?   1 

THE WITNESS:  Yes. 2 

Q BY MR. ALBERT:  At the end of the hallway?   3 

A    At the end of the hallway, yes.  And then the J is there.  4 

So he was in front of the J. 5 

Q    So is it also fair to say, just for accuracy, that he was 6 

across from Rooms 406 and 407?   7 

MS. CONGER:  I don't think that's 406 and 407. 8 

THE WITNESS:  407 and 408. 9 

MR. ALBERT:  I'm sorry, you're right.  407 and 408. 10 

MS. CONGER:  Okay, thank you. 11 

THE WITNESS:  407 and 408, there's a little hallway across 12 

from those two rooms and that's where he was. 13 

Q BY MR. ALBERT:  All right.  Now, describe his appearance, 14 

as you approached him.   15 

A    He was sound asleep.  He had two chairs, one for his legs, 16 

one he was sitting in, and he also had a pillow behind his 17 

back, and he was asleep too. 18 

Q    Did you observed him for any period of time?   19 

A    Yeah, I stood right in front of him and just kind of -- 20 

same as what I did to the other nurses or the other ladies 21 

sitting in the nurses' station.  I stood there for a minute and 22 

just kind of looked at him to see if he was just, you know, 23 

sitting there closing his eyes, but he was really awake, but he 24 

didn't move.  He didn't wake up. 25 
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Q    How far from him were you?   1 

A    I could touch him. 2 

Q    Okay.  Did he open up his eyes?   3 

A    No.  4 

Q    Did he move at all?   5 

A    No. 6 

Q    And you said he had a pillow as well?   7 

A    Yes. 8 

Q    Where was it?   9 

A    It was behind -- well, the way he was sitting, he was kind 10 

of -- so say this is a wall and this is the little hallway, he 11 

was sitting at the very corner of the hallway, but leaning on 12 

the wall kind of like this sideways with his feet sticking out.     13 

So I saw his feet when I rounded the nurses' station before I 14 

saw him. 15 

Q    Is there a bulletin board where he was sitting?   16 

A    Yes, he was leaning against it with the pillow. 17 

Q    Now, what color was this gentleman's skin?   18 

A    He was black. 19 

MR. ALBERT:  Can we, Your Honor, stipulate that Mr. 20 

Metellus -- of the four individuals who testified -- is the 21 

only black individual? 22 

MS. NOVOA:  Yes, Your Honor. 23 

MR. ALBERT:  That was a yes? 24 

MS. NOVOA:  Yes. 25 
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MR. ALBERT:  Okay, thank you. 1 

Q BY MR. ALBERT:  Now, after you -- did you leave Mr. 2 

Metellus at some point?   3 

A    Yeah. 4 

Q Where did you go next?   5 

A    Back down the hallway towards Station 3, and that's 6 

because all the hallways adjoin. 7 

Q    Right.  Did you see another employee at that point?   8 

A    Yes. 9 

Q    And describe his appearance.   10 

A    He was sleeping in two chairs as well.  His feet were 11 

stretched out, he had a pillow behind his back, his hat and his    12 

glasses were on the railing beside him. 13 

Q    His feet were where?   14 

A    Stretched out on another chair. 15 

Q    And he had a pillow?   16 

A    Yes. 17 

Q    Where was the pillow?   18 

A    Behind his head. 19 

Q    And did you observe him for any period of time?   20 

A    Yes, I did the same.  I stood in front of him for several 21 

seconds waiting to see if he would wake up. 22 

Q    How far from him were you? 23 

A Arm's reach.  I could touch him. 24 

Q    Did he wake up?   25 
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A    No. 1 

Q    Did he open his eyes?   2 

A    No. 3 

Q    Did he move at all?   4 

A    No. 5 

MS. NOVOA:  Can we get some clarity and where this was? 6 

MR. ALBERT:  I'm sorry, I'm going to do that right now. 7 

Q BY MR. ALBERT:  Can you show us on the diagram, Joint  8 

   Exhibit 3(b), where he was sitting?   9 

A    Yes.  So in Station 4, where it's labeled activities 10 

lounge, if you follow that hallway to the top of the paper, 11 

rooms 411 -- okay, so I'm sorry -- 415 is where the gentleman 12 

was sitting against the wall next to 415, in front of the 13 

shower rooms. 14 

Q    Okay.  Now, there is a squiggly line that goes from -- 15 

looks like Room 411 to Room 414.   16 

A    Uh-huh. 17 

Q    What is that?   18 

A    Those are the double doors that close between Stations 3 19 

and 4. 20 

Q    Were those doors open at that point?   21 

A    Yes. 22 

Q    Now, at this time, as you walked through Unit 4, did you 23 

know the names of any of these four individuals?   24 

A    No. 25 
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Q    Had you ever seen any of them before?   1 

A    Yes. 2 

Q    Were any of these four employees wearing union buttons?   3 

A    I don't recall. 4 

Q    Were any of these four employees wearing union lanyards?   5 

A    I don't recall. 6 

Q    Had you ever seen any of these employees before wearing    7 

union buttons or union lanyards?   8 

A    No, I don't recall. 9 

Q    Do you know whether any of those four individuals were 10 

union supporters?   11 

A    No. 12 

Q    No, you don't know?   13 

A    No, I don't know, sorry. 14 

Q    Did you see any other employees on Unit 4 besides these 15 

four, as you walked through it?   16 

A    No. 17 

Q    On this first time through Unit 4, did you see any 18 

patients?   19 

A    No. 20 

Q    Did you look in any resident rooms as you walked through 21 

Unit 4?   22 

A Yes. 23 

Q    Why? 24 

A Well, because I heard some TVs on and heard some residents    25 
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wrestling around in their bed.  But, you know, I didn't walk 1 

into their rooms, per se, I just walked to the door and kind of 2 

peeked in. 3 

Q    Did you see any residents who were awake at that point?   4 

A    No. 5 

Q    Did you attempt to wake up any of these employees when you    6 

walked through Unit 4 the first time?   7 

A    No. 8 

Q    Why not?   9 

A    Because I didn't if they were on their break.  I didn't 10 

know what the protocol was for the NOC shift.  I had never 11 

really worked on NOCs.  I didn't, you know, so I didn't wake 12 

them up. 13 

Q    Are you the supervisor of any of these individuals?   14 

A    No. 15 

Q    All right.  After walking through Unit 4, what did you do    16 

next?   17 

A    I walked towards Unit 3. 18 

Q    And on Joint Exhibit 3(b) there is a notation up in the 19 

upper left-hand corner, Station 3.  Is that is what you're 20 

talking about?   21 

A    Yes. 22 

Q    As you walked from Unit 4 to Unit 3, did you walk past the 23 

employee who was setting outside the shower?   24 

A    Yes. 25 
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Q    Did he wake up? 1 

A No. 2 

Q    When you arrived in Unit 3, where did you go?   3 

A    I just rounded Unit 3, said good morning to the staff that 4 

was in there, and talked to them for a couple of minutes, and 5 

then I went down to the lobby. 6 

Q    Did you mention to anyone on Unit 3 what you had just 7 

observed on Unit 4?   8 

A    No. 9 

Q    Why not?   10 

A    Again, I didn't know what the protocol was.   11 

Q    Did you see any employees sleeping on Unit 3?   12 

A    No. 13 

Q    How many employees did you see on Unit 3 when you walked 14 

through this first time?   15 

A    Two. 16 

Q    From Unit 3, where did you go next?   17 

A    To the lobby. 18 

Q    And on Joint Exhibit 3, is the lobby that area that's 19 

marked "lobby" right below the front entrance?   20 

A    Yeah, between Stations 1 and 3. 21 

Q    All right.  What did you do next?   22 

A    I walked back towards the dietary department. 23 

Q    Hang on.  As you were in the lobby, did you -- what did 24 

you do next?   25 
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A    When I went down to the lobby, I looked down into Station 1 

1.   2 

Q    And Station 1 is where it's indicated "Station 1" on the    3 

exhibit, correct?   4 

A    Yeah.  So where the lobby is, it's a long hallway.  You 5 

can see down into Station 1. 6 

Q    Okay.     7 

A    So I looked -- 8 

Q    Go ahead, I'm sorry.   9 

A    Oh, I looked down there and I saw the nurse standing in 10 

front of the nurse's cart and I just waved, just kind of waved 11 

to her. 12 

Q    Did you see anybody else in the hallway?   13 

A    Yes.  14 

Q    What did you see?   15 

A    There was an employee sleeping -- well, she was sitting in 16 

a chair with her head down on a bedside table in front of Room 17 

117. 18 

Q    Did you walk into Unit 1 at that point to get a closer 19 

look at the employee with her head down?  This is now your 20 

first time into the building, on a walkthrough.   21 

A    Yeah.  On my first rounding I did not go to Station 1. 22 

Q    Why not?   23 

A    Because the nurse was standing there.  I wanted to go back 24 

to Station 4 to see if anybody had woke up. 25 
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Q    Did you walk into Unit 2 on this first rounding through 1 

the facility?   2 

A    No. 3 

Q    Why not?  4 

A    Because it's an alarmed unit and alarms would go off. 5 

Q    Did you walk into Unit 2 at all that morning?   6 

A    No. 7 

Q    After you observed what you saw on Unit 1, what did you do 8 

next?   9 

A    I went back to towards Unit 4. 10 

Q    Can you describe for us, again on Joint Exhibit 3, how you  11 

did that?   12 

A    So I was standing here in the lobby, and the hallway comes 13 

all the way back down to Station 4.  So here's the lobby.  The 14 

hallway comes down and turns right into Station 4. 15 

Q    Just for clarity, did you walk past or down the hallway 16 

which passes the patio?   17 

A Yes. 18 

Q    And then you reached another hallway?   19 

A    Yes. 20 

Q    And turned right towards Station 4?   21 

A    Yes. 22 

Q    Why did you go back to Unit 4?   23 

A    To see if anybody had woken up. 24 

Q    When you came back onto Unit 4 for the second time this 25 
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morning, where did you go?   1 

A    Past the nurses' station, kind of stood there for a 2 

second, and then walked past the nurses' station, looked down 3 

the hallway to the left.  The gentleman was still sitting in 4 

the chair asleep.  Looked to the hallway on the right.  That 5 

gentleman -- all four of them were still asleep.  Then I 6 

rounded back towards Station 3. 7 

Q    So let me go back.  So when you came onto Unit 4 and saw 8 

these individuals, had any of them moved?   9 

A    No. 10 

Q    Did all four still appear to you to be asleep?   11 

A    Yes. 12 

Q    All four still have pillows?   13 

A Yes. 14 

Q    Did the employees with their legs up still have their legs 15 

up on the chairs?   16 

A    Yes. 17 

Q    How close did you get to these employees on the second 18 

rounding to observe them?   19 

A    Arm's reach. 20 

Q    Arm's reach?   21 

A    Yeah. 22 

Q    For each one?   23 

A    Yeah.  Well, the ones behind the nurses' station now, mind 24 

you, there's that counter so I can't, you know, but not more 25 
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than three feet away. 1 

Q    But the two individuals in the hallway, you came within 2 

arm's reach of both?   3 

A    Yeah. 4 

Q    Did any of these employees wake up as you walked through 5 

Unit 4 the second time? 6 

A No. 7 

Q    Did you try to wake up any of the employees on Unit 4 when 8 

you walked through the second time?   9 

A    No. 10 

Q    Why not?   11 

A    Because again I just wasn't sure, and residents weren't 12 

awake.  They were all still sleeping.  And I didn't know if 13 

they were on their breaks. 14 

Q    Where did you go after you left Unit 4 the second time?   15 

A    I went back down towards Station 3. 16 

Q    Let me go back a second.  Before you went to Station 3, 17 

did you check or look into any patient rooms on Unit 4?   18 

A    Yeah, 409 had their TV going pretty loud and I could hear 19 

her kind of making noise in bed, so I just kind of peeked in, 20 

but she was still, you know, asleep. 21 

Q    Okay.  Now, when you went from Unit 4 to Unit 3, now the  22 

second time, did you follow the same route you described for 23 

the first rounding?   24 

A    No.  Well, yes, I went from Station 3 back towards the  25 
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lobby. 1 

Q    No, no, when you went from Unit 4 to Unit 3, did you go 2 

down the same hallway?   3 

A    Oh, yes, yes. 4 

Q    Okay.  Did you speak to anyone on Unit 3 on your second 5 

time through that unit?   6 

A    I think I asked them how's everything going, did you  7 

have any questions about anything?  They said no.  It was real    8 

brief. 9 

Q    Okay.  On this second time through Unit 3, did you ask  10 

anyone there about what you had observed on Unit 4?   11 

A    No. 12 

Q    Why not?   13 

A    Because, again, I didn't know the protocol and, I mean, 14 

they're working in Unit 3.  You can see down to Unit 4.  The 15 

nurse could see the person sleeping in the hallway from 3.  So 16 

I was under the impression at the time that maybe they were    17 

covering each other. 18 

Q    Did you know that for a fact?   19 

A    No, and I didn't ask. 20 

Q    After leaving Unit 3, after -- now the second time, where 21 

did you go next?   22 

A    Down all the way to Station 1. 23 

Q    Again, using that same hallway that you used the first 24 

time to go to the main lobby?   25 
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A    Yes. 1 

Q    Why did you decide to walk into Unit 1 on this second time    2 

through the building?   3 

A    Well, the nurse wasn't at the med cart anymore and I 4 

wanted to check in with her to see if there was anything that I 5 

needed to know about any residents from the night prior. 6 

Q    Did you observe the employee whose head had been down on 7 

the table the first time you saw that unit?   8 

A    Yes. 9 

Q    Where was that person?   10 

A    She was still in the same position, with her head down on 11 

the table, sitting in front of Room 117. 12 

Q    Did you know the name of the employee who had her head on 13 

the table?   14 

A    No. 15 

Q    Did she appear to you to be sleeping?   16 

A    Yes. 17 

Q    Did you walk past her?   18 

A Yes. 19 

Q    Did she wake up when you walked past her?   20 

A   No. 21 

Q Did she move at all when you walked past her?   22 

A    No. 23 

Q Was that individual wearing a union button?   24 

A    I don't know. 25 
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Q    Was that individual wearing a union lanyard?   1 

A    I couldn't see.  She was laying down like this, so I 2 

didn't notice one. 3 

Q    Had you ever seen that individual -- 4 

MS. NOVOA:  For the record, just reflect what the witness    5 

just did.  She mentioned -- 6 

THE WITNESS:  Oh, I leaned over the desk.  7 

MS. NOVOA:  Okay.   8 

MR. ALBERT:  The witness -- for the record, the witness 9 

put her head down on the table in front of her mimicking what 10 

she's telling us the employee did that day.  Thank you for 11 

that. 12 

Q BY MR. ALBERT:  Had you ever seen this individual before 13 

wearing a union button?   14 

A    I don't recall.  15 

Q    Had you seen this individual before wearing a union 16 

lanyard?   17 

A    I don't recall. 18 

Q As of the morning of October 7, did have you any idea 19 

whether or not this individual was a union supporter?   20 

A    No. 21 

Q    Now, as you walked into Unit 1 and observed this employee, 22 

did you look at in the patient room that she was sitting 23 

outside of?   24 

A    Yes. 25 
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Q    What did you see?   1 

A    The patient was asleep in the bed, but I noticed that the 2 

patient was in the B bed instead of the A bed, and she was 3 

registered to the A bed.  So as I was walking by and I noticed 4 

that, she was -- the resident was asleep.  I went to the nurse  5 

and said good morning, asked her if there was any issues that 6 

happened the night before, and then I questioned, "Why is the 7 

resident in the B bed said of the A bed?"  And she said, 8 

"Because that's her behavior.  She moves from bed to bed." 9 

Q Okay.  Had you been told anything about this resident in    10 

that room prior to that morning?   11 

A    The week prior we have standup every morning, and in 12 

standup we go over change of conditions.  And they tell about 13 

any incidents with residents, whether there's a fall or a UTA, 14 

and this particular resident had had multiple falls in the past 15 

couple of weeks and so she was assigned a sitter. 16 

Q    And that was the individual you saw with her head on the 17 

table?   18 

A    Yes. 19 

Q    So when you looked into the patient's room, the patient 20 

was asleep?   21 

A    Yes. 22 

Q    Was she moving at all on her bed?  This is the first time 23 

you walked into the unit.   24 

A    No. 25 
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Q    Other than the nurse you talk about and this individual 1 

sitting on the chair in the hallway, did you see any other 2 

employees as you walked through Unit 1?   3 

A    Yeah, I think there was a CNA.  She was going down Unit 1, 4 

but in one of the hallways.  I can't remember what side she was 5 

going down. 6 

Q    At this point did you try and wake up the employee with 7 

had her head down on the table?   8 

A    No, not at that point. 9 

Q    Why not?   10 

A    Well, because when I first walked by to talk to the nurse, 11 

the resident was asleep.  But after I got done talking to the 12 

nurse and I was walking out, I looked back into the room and 13 

the resident was kind of scooting around in the bed, but not 14 

awake. 15 

Q    Okay.   16 

A    And I stood behind the person sitting at the desk with her 17 

head down and just kind of observed for a few minutes. 18 

Q    And then you left?   19 

A    Uh-huh, and she was asleep still. 20 

Q    Where did you go next?   21 

A    Back to Unit 4. 22 

Q    And again, can you just describe for us how you got there.   23 

A    I went back down the hallway towards the lobby and turned 24 

left down the long hallway that leads to the dietary department 25 
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and the Station 4.  When I got to the hallway that leads to 1 

Station 4, I made a right down that hallway, went back to 2 

Station 4. 3 

Q Why did you go back to Unit 4 for a third time that 4 

morning?   5 

A    To see if anybody was awake yet or to see if residents 6 

were starting to wake up. 7 

Q    When you arrived at Unit 4, where did you go?   8 

A    Straight to the nurses' station. 9 

Q    What did you observe there?   10 

A    Everybody was still sleep. 11 

Q    "Everybody" meaning who?   12 

A    The two ladies behind the desk were still asleep.   13 

Q    Still have pillows?   14 

A    Yeah. 15 

Q    Had their positions changed from the first two times you 16 

saw them?   17 

A    No. 18 

Q    Did the one still have her legs up in the chair?   19 

A    Yes. 20 

Q    Either of them wake up as you approached?   21 

A    No. 22 

Q    How far from them where you when you saw them this third 23 

time?   24 

A    Four, five feet.  Right in front of the nurses' station. 25 
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Q    Did you also observe the other two individuals on the unit 1 

at that point?   2 

A    Yes. 3 

Q    And tell us about that.   4 

A    So when I saw the two ladies sleeping behind the nurses' 5 

station and they were still asleep, I walked past and I noticed 6 

that the two guys were still sleeping.  And then at that point 7 

I was thinking, gosh, it's been some time, and so I decided to 8 

take a picture of the two girls. 9 

Q    You said the two guys were still sleeping.  Were these the 10 

two employees you testified about previously?   11 

A    Yes. 12 

Q    Had their positions changed at all from the first and 13 

second time you went to the unit?   14 

A    No. 15 

Q    So why did you decide to take a picture?   16 

A    Again, I wasn't sure of the protocol and I just -- it was 17 

one of those things that was, like, mindboggling to me.  Walk 18 

into a unit and they're asleep.  I mean by this time, you know, 19 

some time had passed.  You would think that somebody would wake 20 

up, and so I just -- I took the picture.   21 

Q    Okay.  And what did you take a picture of?   22 

A    The two girls in Station 4 behind the nurses' station 23 

sleeping. 24 

MR. ALBERT:  Can the witness be shown Employer Exhibit 6.  25 
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Do we have them up there or no?  For the record, I'm handing 1 

the witness my only copy of Employer Exhibit 6.   2 

Q BY MR. ALBERT:  I'll let you have that.  And Ms. Gilman, 3 

is that the picture you took that morning?   4 

A    Yes. 5 

Q    And you're referring to Employer Exhibit 6, correct?   6 

A    Yes. 7 

Q    Where were you when you took that picture?   8 

A    Standing directly in front of the nurse's cart on my tippy 9 

toes with my hands above my head like this. 10 

Q    Why did you do that?   11 

A    Because I -- I don't know.  I just thought it would be a    12 

better picture.  I don't know.  Because the nurse's cart comes  13 

about to here on me, and so I just reached up and snapped the    14 

picture. 15 

Q    Approximately how far from the employees were you?   16 

A    Quite close.  Like, the nurse's cart is only two feet 17 

wide.  I was directly -- I mean, I was directly in front of 18 

this nurse's cart right there. 19 

Q    What did you take the picture with?   20 

A    My phone, my cell phone. 21 

Q    What kind of a phone is it?   22 

A    iPhone 5. 23 

Q    Now, when you took that picture with your iPhone 5, did 24 

the phone make any kind of a noise?   25 
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A    Yes, it made a really loud noise. 1 

Q    What kind of a noise,?   2 

A    Like a loud click click. 3 

Q    Did either of the two employees at the nursing station 4 

wake up when you took the picture?   5 

A    No. 6 

Q    Did either of the other two employees you testified to, 7 

did they wake up when you took the picture?   8 

A    No. 9 

Q    Did they also appear to you to be asleep?   10 

A    Yes. 11 

Q    Did you take any other pictures?   12 

A    No. 13 

Q    Why not?   14 

A    Because I was scared.  The first one was really loud. 15 

And I didn't -- 16 

Q    Why were you scared?   17 

A    I didn't know if I was supposed to be even taking pictures 18 

of them, but it just didn't feel right to me.  You know, it 19 

didn't -- it didn't agree with me that all four employees in 20 

one station was asleep and it just didn't -- and so I felt, 21 

okay, I'm going to take a picture because I need to tell 22 

somebody and I need proof. 23 

Q    Were you concerned about waking them up? 24 

A Yeah.  25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

773 

Q    Why?   1 

A    Because I didn't know if they were on their breaks or not, 2 

and I didn't -- I didn't know if I was even supposed to be 3 

taking a picture of them.  I didn't want to get sued for taking 4 

a picture of somebody without permission.   5 

Q    Did you have concerns you might get sued for taking a 6 

picture? 7 

A No, but people are sue-happy in California nowadays, so -- 8 

Q    Did you know whether it was legal to take a picture or 9 

not?   10 

A    No, I didn't, and that's another reason why I was scared 11 

because I was like, am I supposed to be doing this? 12 

Q    Did you try to wake up any of the employees in Unit 4 at    13 

that point?   14 

A    No. 15 

Q    Why not?   16 

A    Because all the residents were still sleeping and 17 

everything was still pretty quiet in the unit. 18 

Q    Any other reasons?   Anything having to do with facility 19 

practice or policy?  20 

MS. CONGER:  Objection, leading.   21 

JUDGE TRACY:  Sustained.   22 

Q BY MR. ALBERT:  Any other reasons?   23 

A    I'm not their direct supervisor.  I don't know what their 24 

work schedules are on a day-to-day basis or how they do their 25 
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work during the NOC shift. 1 

Q    Now, Ms. Gilman, can you describe how much time elapsed 2 

from the time you first walked onto Unit 4 that morning until  3 

you took that picture?   4 

A    At least 15 to 20 minutes. 5 

Q    Did you remain on Unit 4 after taking the picture?   6 

A    For a second couple seconds or a couple minutes, actually, 7 

like -- right after I took the picture it was so loud, I kind 8 

of -- I don't know how to explain it.  I kind of took a few 9 

steps back and hid behind the wall to see if anyone had woke 10 

up, because I was just like, oh, my God, that was so sound.  It    11 

surprised me.  And so then I was like, okay, nobody woke up. 12 

I'll just continue on.  But then at that point I wanted to get 13 

a picture of the two gentlemen sleeping, but because of the 14 

proximity of where I would be standing and where they were 15 

sleeping and the phone being loud, I didn't want, you know, I 16 

was worried that it would go click click again really loud. 17 

Q So how long do you think you were on the unit after you 18 

took the picture?   19 

A    Maybe about a minute, minute and a half. 20 

Q    During that minute or minute and a half did any of the 21 

employees wake up?   22 

A    No. 23 

Q    Did they still appear to you to be asleep?   24 

A    Yes. 25 
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Q    Where did you go next?   1 

A    I continued my rounding to down to Station 3. 2 

Q    Same round as before?   3 

A    Yes. 4 

Q    And as you left Unit 1, I'm sorry, as you left Unit 4, 5 

after your third visit and after you took that picture were any 6 

of those employees awake?   7 

A    No. 8 

Q    Did you speak with anyone on Unit 3 about what had just 9 

occurred on Unit 4?   10 

A    No. 11 

Q    Why not?  12 

A    Again, I didn't know the protocol.  They could see the 13 

people sleeping from Unit 3, the two gentlemen in the hallway, 14 

so I assumed they knew about it. 15 

Q    Where did you go after leaving Unit 3, after your third 16 

walk through that unit? 17 

A    I went back down to Station 1. 18 

Q    Did you take the same route you took on your second 19 

rounding?   20 

A    Yes. 21 

Q    What did you observe on Unit 1?   22 

A    When I came back down to Station 1, I was standing in 23 

front of you Room 117.  And at that point the CNA was still 24 

sound asleep at the bedside table in front of Room 117. 25 
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Q    Was her head still on the table?   1 

A    Yes.  2 

Q    Go ahead.  3 

A    And then the resident was waking up in Room 117. 4 

Q    Describe what you saw in the room.   5 

A    Well, she was tossing and turning and kind of scooting her    6 

backside, because she's laying in the bed facing the wall.  Her 7 

face was towards the wall, but she was kind of bent like this, 8 

the resident was in the bed.  You know, like with her knees to 9 

her chest, back facing the doorway.  She kept scooting closer 10 

to the edge of the bed.  And at that time when I was standing 11 

there behind the CNA witnessing, this is when I went like this 12 

to the nurse.   13 

 I called the nurse over with my finger up, and then I 14 

said, you know, to the nurse I said, "Is she supposed to be 15 

watching this resident?"  And the nurse said yes.  And I said, 16 

"well, my concern is she's asleep and the resident is starting 17 

to wake up and moving in the bed."  And at that point the nurse 18 

went like this and kind of smacked the CNA's shoulder and said, 19 

"Wake up.  Go attend to your resident."  And at that point I 20 

said, "Thank you.  You know, this resident's had multiple 21 

falls, and I noticed as I was walking by that she was starting 22 

to wake up." 23 

Q    How close was the resident's body to the edge of the bed 24 

when you looked in and you saw her at this time?   25 
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A    At this time her back was already against the side rail 1 

and her backside, her buttocks, was right on the edge. 2 

Q    Edge of the bed?   3 

A    Yeah.  Like, I wouldn't -- like that far from the edge of 4 

the bed. 5 

MR. ALBERT:  Let the record reflect --  6 

THE WITNESS:  I'm sorry, like an inch or two from the edge 7 

of the bed. 8 

Q BY MR. ALBERT:  Can you estimate how long it was from the 9 

time you first saw the employee with her head down in Unit 1 10 

until the time you had her woken up?   11 

A    Probably close to 15, 20 minutes. 12 

Q    Why did you have the employee on Unit 1 woken up and not 13 

the employees on Unit 4?   14 

A    Because the resident was stirring and I didn't want the 15 

resident to fall out of the bed.  And, I mean, I blatantly saw 16 

that as I was walking by and that's why I stopped. 17 

Q    After leaving Unit 1, where did you go next?   18 

A    Back to Unit 4. 19 

Q    And you took the same route as you took the time before? 20 

A Yes, yes. 21 

Q    Why did you go back to Unit 4?   22 

A    To see if anybody had woken up yet and to see what the 23 

situation was. 24 

Q    As you approached Unit 4 -- strike that.  As you arrived 25 
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at Unit 4 now this fourth time that morning, did you have any 1 

idea what time it was?   2 

A    No, I would guesstimate that it would have to have been 3 

close to 4:30, I was thinking, or about 4:20, 4:25, maybe. 4 

Q    Okay.  Now, when you arrived at Unit 4 for the fourth time 5 

that morning --   6 

A    Uh-huh.   7 

Q    -- what did you see?   8 

A    The two ladies behind the nurses' station were awake, but 9 

still sitting in the chair. 10 

Q What were they doing?   11 

A    Kind of waking up, kind of looking like -- to me it looked 12 

like they were just waking up.  You know, they were just kind 13 

of sitting there.  One was -- they were both kind of sitting 14 

there blankly.  Kind of like, okay. 15 

Q    Was one rubbing her eyes?   16 

A    No, I was just doing that.  No.  And then I saw the two 17 

gentlemen awake as well. 18 

Q What were they doing?   19 

A    Walking around.  I kind of just did a quick walkthrough 20 

and they were up, and I don't know if they were, you know, I 21 

saw one go into a room real quick and come out, and the other 22 

one was just walking down the hallway. 23 

Q    Do you remember any more detail about which room the one 24 

did the walk-in to?   25 
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A    No. 1 

Q    Okay.  Now, as you approached Unit 4 on this fourth time,   2 

did you see any employees from other units on Unit 4?   3 

A    Yes.  There was a female CNA walking from Station 4 back 4 

to Station 3.   5 

Q    And how do you know that she was a Unit 3 employee?   6 

A    Well, she was the same CNA that I saw down in Unit 3 when 7 

I got there. 8 

Q    Can you show us on the diagram where you saw her?   9 

A    So where the second gentleman was sleeping in front of the    10 

showers and those double doors, she was just going through the 11 

double doors heading towards Station 3, or just on -- not going 12 

through, but on this side of the double doors.  You know, she 13 

had just crossed over. 14 

Q    Which side of the double doors?  On the Unit 4 side or the 15 

Unit 3 side?   16 

A    Unit 3 side. 17 

Q    So she was crossing through the double doors, as you saw    18 

her?   19 

A    Yeah, or had just crossed.  Like literally a foot away 20 

from the threshold of the double doors. 21 

Q    And she was walking towards Unit 3?   22 

A    Yes. 23 

Q    Do you know -- the rooms that are immediately above those  24 

double doors, one is 412 and the other is 414.  Do you happen 25 
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to know -- do you know whether those are cared by Station 4 or 1 

Station 3?   2 

A    You know, that's -- I'm not quite sure.  I know that they 3 

split the up there between 3 or 4, but I don't know the 4 

dynamics on how they split it up. 5 

Q    All right.  Thank you.  Now, as you were in Unit 4 this 6 

fourth time, did you say anything to the employees on Unit 4?   7 

A    Good morning. 8 

Q    Anything else?   9 

A    No. 10 

Q    Did they say anything to you?   11 

A    Good morning. 12 

Q    What did you do next?   13 

A    After I walked through Unit 4 and saw them all awake?   14 

Q    Yes. 15 

A    I walked back towards Unit 3 and kind of did my round and 16 

went back to my kitchen. 17 

Q    Okay.  Now, did you report what you had seen that morning 18 

to anyone?   19 

A    To Darron. 20 

Q    Do you have any recollection of what time that was?   21 

A    It had to have been sometime before 6:30, I believe it 22 

was. 23 

Q    And where did you report this to him?   24 

A    Well, I remember telling him about it I think in his  25 
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office. 1 

Q    Do you recall what you told Mr. Treude that day, that 2 

morning, excuse me?   3 

A    That when I got here there was five employees sleeping and 4 

I didn't know if they were supposed to be sleeping, four of 5 

which were on Station 4 and one in Station 1.  And I told him I 6 

took a picture, didn't know if I was supposed to take a 7 

picture, but after I took the picture I only took one because 8 

it was so loud.   9 

Q    Did you describe the positions of these individuals to  10 

Mr. Treude as you --   11 

A    Yeah, I told him. 12 

Q    -- testified to them to today?   13 

A    Yes. 14 

Q    Did you show Mr. Treude the picture on your phone that you    15 

took that morning?   16 

A    Yes. 17 

Q    Did you also send that picture to him?  18 

A    Yes. 19 

Q    How did you send it to him?   20 

A    Via text. 21 

Q    Was it the original that you sent him?   22 

A    Yeah.  I only had the one picture. 23 

Q    Did you take a snapshot?   24 

A    Screenshot? 25 
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Q    Screenshot of the picture before you sending it to him?   1 

A    No. 2 

Q    Are you sure about that?  After you showed Darron the 3 

picture -- 4 

MS CONGER:  Pardon me, just for the record, you're 5 

nodding. 6 

THE WITNESS:  Yes, yes, sorry.  I was nodding.  I 7 

apologize. 8 

Q BY MR. ALBERT:  After you showed Darron the picture, what    9 

happened next?   10 

A    He asked me to send it to him, and I did.  11 

Q    And then what happened?   12 

A    He asked me which employees they were and he was 13 

mentioning their names.  And I explained to him, "Darron, I 14 

don't know their names.  I could show you which ones there are, 15 

but I don't really know who they are." 16 

Q    And then what happened?   17 

A    And he said okay, and we met in the hallway or we went 18 

down the hallway to Station 4 and kind of just walked through 19 

Station 4, and I just kind of pointed and said, "It was that 20 

one and it was that one and it was that one and it was that 21 

one."  And then -- 22 

Q    Did you speak to any of those employees at that point?   23 

A    No.  24 

Q    Did you see Mr. Treude speak to any of those employees at 25 
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that point?   1 

A    I don't recall. 2 

Q    Were you present that morning when Mr. Treude spoke to any    3 

of these employees?   4 

A    No. 5 

Q    Now, after the morning of October 7, did you ever speak to 6 

Mr. Treude again about what you observed, what you had observed 7 

that morning?   8 

A    Yeah, I believe it was two days later. 9 

Q    And where did that conversation happen?   10 

A    In his office. 11 

Q    Who was present?   12 

A    Just him and I. 13 

Q    And do you recall what you told him?   14 

A    He was asking me, you know, what time I got to work, you 15 

know, what time I saw the residents -- I mean the employees 16 

sleeping, what I observed in Station 1.  Just basically what I 17 

observed and kind of what I had done that morning. 18 

Q    Did you give Mr. Treude during that conversation any 19 

estimate about how long it had been since you first saw the 20 

employees on Unit 4 until you took the picture?   21 

A    Yes. 22 

Q    What did you tell him?   23 

A    It was about 15 to 20 minutes. 24 

Q    Did you give him any estimate when you spoke to him that 1 25 
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morning about how long the employee on Unit 4 had been 1 

sleeping?   2 

A    Yeah, about 15 to 20 minutes. 3 

Q I'm sorry.  I think I gave you the wrong unit there.  Did 4 

you give Mr. Treude any estimate about how long the employee on 5 

Unit 1 had been sleeping?   6 

A    Oh, about 15 to 20 minutes. 7 

Q    Okay.  Did you and I speak by phone sometime after the    8 

October 7 situation?   9 

A    Yes. 10 

Q    And did you know what my role was at that point?   11 

A    Yeah.  I believe Darron said that you wanted to call and 12 

discuss with me so I can explain to you what I had observed. 13 

Q    Did you know what my official capacity was? 14 

A No. 15 

Q Did you know whether I was an attorney?   16 

A    Oh, yes, sorry.  Yes, I apologize. 17 

Q    And do you recall when we spoke?   18 

A    I believe it was on a Saturday morning.  You called me at 19 

my house. 20 

Q    What was the general subject matter of our conversation?   21 

A    So I could explain to you what I had observed. 22 

Q    Okay.  Did I later send you a draft statement to review 23 

about what you had observed on October 7?   24 

A    Yes. 25 
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MS. NOVOA:  Your Honor, I'm going to object to this.  This 1 

could have been subpoenaed and it wasn't produced during the 2 

subpoena.  Again, I think under Banning Mills it's 3 

inappropriate and I would object to it at this point.  4 

MR. ALBERT:  Well, a couple issues here, Your Honor.  5 

First of all, I didn't have this until a couple of days ago.  I 6 

don't have this in my records at all and it wasn't until I was 7 

able to get in touch and deal with Ms. Gilman, which hasn't 8 

been until the last seven days or so, that I was able to get 9 

this from her.  So there is that issue.   10 

Secondly, in looking at the subpoena, my understanding of 11 

it was that we were asked to provide documents that were relied 12 

upon by the Employer in making its decision to terminate the    13 

individuals and neither this email nor the draft declaration  14 

that it carried with it were what was relied upon by Mr. 15 

Treude.   16 

MS. NOVOA:  If I may be heard, the subpoena asks for all 17 

investigative notes, all investigative records, any statements 18 

leading up to the decision.  The attempted distinction between 19 

relied upon and having drafted something is, I think, 20 

semantics.  I think it's inappropriate.  And I think that this 21 

is clearly covered by the subpoena and it was not produced.   22 

MR. ALBERT:  I didn't read it that way, Your Honor.  And 23 

again, I didn't have this until a few days ago.  Frankly, all 24 

the -- do you want me to state on the record all we want to 25 
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show with this or should we do it off the record? 1 

MS. CONGER:  Your Honor, I also have an objection to this    2 

explanation.  It says it's from him. 3 

JUDGE TRACY:  Excuse me. 4 

MS. CONGER:  Okay. 5 

JUDGE TRACY:  He hasn't finished.   6 

MR.  ALBERT:  Sorry, you're right, Your Honor.  I 7 

apologize. 8 

JUDGE TRACY:  Go ahead and finish. 9 

MR. ALBERT:  All that I'm trying to show, Your Honor, with 10 

this is that she was sent a declaration, a draft declaration in 11 

which I made clear to her that she should feel to make any 12 

changes she thinks are necessary.  And that this is not, as Mr. 13 

Siegel has previously insinuated, some attorney-concocted 14 

story.  This was sent to her and she was specifically told 15 

"make whatever changes you think need to be made."   16 

JUDGE TRACY:  So let's talk about this a little bit off 17 

the record.   18 

(Off the record at 11:50 a.m.) 19 

JUDGE TRACY:  So we are back on the record.  We just 20 

discussed what's marked as Employer Exhibit 13.  Although there 21 

was no movement for admission, General Counsel already objected 22 

to it, and there's an issue or concern that this was actually 23 

responsive to one of the subpoena requests.  But I think that 24 

based upon our off-the-record discussions, Mr. Albert, perhaps 25 
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you just want to avoid the issue of whether it was responsive 1 

to the subpoena or not, and elicit some of these -- ask 2 

questions rather than relying upon this document. 3 

MR. ALBERT:  All right.  So I don't know where we left 4 

off.  Can you -- 5 

JUDGE TRACY:  I'm not sure. 6 

MR.  ALBERT:  I'll just start over again.  I'll start over 7 

again.  Don't worry about it. 8 

JUDGE TRACY:  Go ahead. 9 

Q BY MR. ALBERT:  Ms. Gilman, did I send you a statement to 10 

review about what you had observed on October 7?   11 

A    Yes. 12 

Q    Do you have any recollection of when I sent that to you?   13 

A    You had emailed it to me, I believe, on a Sunday.  And 14 

when I got back to work on Monday, I reviewed it. 15 

Q    Was there any kind of a cover email with that?   16 

A    Yes. 17 

Q    With the declaration?   18 

A    Yes.  19 

Q    With did that statement, I'm sorry.  And do you recall 20 

what the instructions were for you in that cover email?   21 

A    You basically emailed me and said, "This is what I got per    22 

our conversation yesterday.  Please review it.  Make any    23 

changes and send it back." 24 

Q    Did you and I then talk again on the 12th?   25 
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A    Yeah, on the phone for a few minutes and I told you a few 1 

changes over the phone.  And that was it.  2 

Q    Did I send a revised version back to you?   3 

A    Yes. 4 

Q    And did you read that version?   5 

A    I did. 6 

Q    And you read it carefully?   7 

A    Yes, I did. 8 

Q    And did that statement accurately reflect what you 9 

observed on the morning of October 7?   10 

A    Yes. 11 

Q    Did you sign that statement?   12 

A    Yes, I did. 13 

Q And then what did you do with it?   14 

A    I gave it to Darron. 15 

MR. ALBERT:  Can the witnesses be shown -- I guess we 16 

don't have it, do we?  Do you want to give her Employer 7.  17 

Sorry, Employer 11.  For the record, the witness has been given 18 

a copy of Employer Exhibit 11.  Please review that.   19 

MS. NOVOA:  Exhibit 11?   20 

MR. ALBERT:  I'm sorry, 10. 21 

JUDGE TRACY:  I too was wondering. 22 

MR. ALBERT:  No, you're right.   23 

THE WITNESS:  Is it 10 or 11?  Oh, that's 11. 24 

MR. ALBERT:  I'm not good with numbers either.   25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

789 

Q BY MR. ALBERT:  Is this the document that you signed?   1 

A    Yes. 2 

MR. ALBERT:  I would move to have this admitted into the 3 

record.  I know it's been marked already. 4 

JUDGE TRACY:  Yeah.  Any objections? 5 

MS. NOVOA:  I previously objected on the basis of hearsay 6 

on the fact that I don't think this is an appropriate exception 7 

to the business records exception, so I would repeat those 8 

objections. 9 

JUDGE TRACY:  Mr. Albert?  10 

MR. ALBERT:  Well, it's a document that Mr. Treude said 11 

that he reviewed in his decision-making process.  So that alone 12 

warrants its admission.  We also think it goes to credibility    13 

to the extent that the statement that was signed five days 14 

after October 7 is consistent with what she's testifying to 15 

today. 16 

JUDGE TRACY:  All right.  So again, as with Respondent's 17 

Exhibit 11, I'm going to overrule the objection and admit 18 

Respondent's Exhibit 10 into evidence. 19 

(Employer Exhibit Number 10 and 11 Received into Evidence) 20 

MR. ALBERT:  I'm sorry, let me just get organized here for 21 

one second.   22 

Q BY MR. ALBERT:  Now, Ms. Gilman, when you took the picture 23 

on October 7 that has been marked as Employer's Exhibit 6, was 24 

it time stamped?   25 
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A    No. 1 

Q    Did you know what the time -- there was no time stamp?   2 

A    No. 3 

Q    Did you subsequently obtain a time stamp for that picture?   4 

A    Yeah. 5 

Q    When did that happen?   6 

A    February . 7 

Q    Of? 8 

A Of 2016. 9 

Q    Can explain the process by which you obtained the stamp 10 

time?   11 

A    Well, on my iPhone I believe Darron had asked, you know, 12 

was there a time stamp on the picture.  I said no and he said, 13 

"Well, why not?  You have an iPhone 5."  And I said, "I don't 14 

know.  I just use the phone."  And so I said I can ask my kids 15 

because they do everything on my phone for me.  And then I saw 16 

my friend Tracey and she had the same phone and I said to her, 17 

"Does your pictures have a time stamp?"  And she said yes.  And 18 

I said, "Well, how come mine doesn't?"   19 

 And she opened it up and went to settings and she said, 20 

"Because you're still using the IOS 3 or 4 system, which is for 21 

the iPhones.  And iPhones now is using IOS 7, and you need to 22 

update your phone."  Which I had never done.  So I said, okay.  23 

And she showed me how to do that.  And so that's what I did.  I 24 

deleted a bunch of pictures and stuff because I didn't have 25 
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enough space in my games, and then once I deleted and made room 1 

I was able to go into my settings and update it to the IOS 7.  2 

And as soon as the update completed on my phone, all of a 3 

sudden I had time stamps on everything. 4 

Q    Who is Tracey, by the way?   5 

A    She's a friend of mine and she's also an activities    6 

director. 7 

Q    This conversation with her and this machinations you went 8 

through to get the time stamp, this happened where?   9 

A    At the facility.  I just asked her, "Does your phone have 10 

a time stamp on your pictures?"  Because she has the same phone 11 

as me. 12 

Q    Okay. 13 

A And she said yes. 14 

MR. ALBERT:  Now, let me show the witness what has been 15 

marked as Employer's Exhibit 7.   16 

Q BY MR. ALBERT:  Please take a look at that.  Is this the 17 

picture with the time stamp that you just testified to?   18 

A    Yes. 19 

Q    And did you send that picture to anyone?   20 

A    Just to Darron. 21 

Q    How did you send it?   22 

A    I did a -- well, once it completed updating and the time 23 

stamp was there, I pulled it up and I screenshotted it, which 24 

is this exact picture, because it was 3:43 when it finished 25 
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updating. 1 

Q    Wait a second.  So you screenshotted the picture and what 2 

did you do with it?   3 

A    I sent it via text to Darron. 4 

Q    And does the top of the document say 3:43 p.m.?   5 

A    Yes. 6 

Q    Do you know what that signifies?   7 

A    That was when it finished uploading and that was the time 8 

that I did the screenshot. 9 

MR.  ALBERT:  Okay.  Can I have two minutes? 10 

JUDGE TRACY:  Uh-huh, let's go off the record.   11 

(Off the record at 12:02 p.m.) 12 

JUDGE TRACY:  Back on the record.   13 

Go ahead. 14 

Q BY MR. ALBERT:  Ms. Gilman, has anyone asked you to 15 

fabricate anything having to do --   16 

A    No. 17 

Q    Let me finish.  To fabricate anything having to do with 18 

what you observed on October 7?   19 

A    No. 20 

Q    Has anyone asked you to fabricate anything having to do 21 

with what you did on October 7? 22 

A No. 23 

MR. ALBERT:  Your Honor, the only other -- can we go off 24 

the record for a second? 25 
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JUDGE TRACY:  Let's go off the record.   1 

(Off the record at 12:03 p.m.) 2 

JUDGE TRACY:  Go ahead. 3 

MR. ALBERT:  Let me make triple sure.  Nothing further.   4 

JUDGE TRACY:  Ms. Novoa? 5 

MS. NOVOA:  I will be crossing her, but can I have a 6 

couple minutes? 7 

JUDGE TRACY:  Yes.  Okay. So let's go off the record.   8 

(Off the record at 12:04 p.m.) 9 

JUDGE TRACY:  Go ahead, please, Ms. Novoa. 10 

MS. NOVOA:  Thank you, Your Honor. 11 

CROSS-EXAMINATION 12 

Q BY MS. NOVOA:  Ms. Gilman, my name is Marta Novoa.  I am 13 

the attorney for the NLRB in this proceeding.  I just want to 14 

ask you some questions.  You mentioned that you supervise 16 15 

employees; is that correct?   16 

A    Yes.  17 

Q    What positions are these?   18 

A    Dietary cook, dietary prep cook and dietary aides. 19 

Q    And you are responsible for any disciplinary action as to 20 

these employees; is that correct?   21 

A    Yes. 22 

Q    And you are responsible for evaluating their performance 23 

as well?   24 

A    Yes.   25 
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THE WITNESS:  Your Honor, I'm sorry, can I spit this out.  1 

I have a piece of candy in my mouth.   2 

JUDGE TRACY:  Oh, sure.   3 

THE WITNESS:  Thank you.   4 

Q BY MS. NOVOA:  What time is breakfast usually served at 5 

the facility?   6 

A    We start tray line at 6:40, breakfast is served around 7 

7:00. 8 

Q    What is tray line?   9 

A    Tray line is where we prepare all the food and the 10 

breakfast plates for the residents. 11 

Q    So as the director of nutritional services, are you 12 

involved in figuring out patient diet; is that accurate?   13 

A    No.  Usually when the patient gets admitted, he comes with 14 

a diet order. 15 

Q    So are you responsible for ensuring that diet order is    16 

followed?   17 

A    Yes. 18 

Q    What are some of those diet orders like?   19 

A    Regular, regular with thin liquids, mechanical soft 20 

textures with nectar thick liquids, or it could be puree 21 

textures with thin liquids and/or nectar consistency. 22 

Q    And it's important that patients have food according to 23 

those food orders; is that correct?   24 

A    Yes. 25 
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Q    And based on the populations you serve, are you aware of 1 

any employees who have diabetes?   2 

A    Employees?   3 

Q Excuse me, patients.  Thank you for catching that.   4 

A    Yes. 5 

Q    And do you diabetic patients require special diets?   6 

A    Yes. 7 

Q    What about patients in renal failure; do you have any 8 

patients in renal failure?   9 

A    Absolutely. 10 

Q    Do they require special diets?   11 

A    Yes, they do. 12 

Q Do you have any patients with gastronomy tubes?   13 

A    Tube feeding? 14 

Q Yeah.   15 

A    Yes. 16 

Q    And for tube feeding, can you describe basically what that 17 

means for the sake of the record, so it's clear?   18 

A    Well, they're being fed via tube, but that's really not my 19 

forte; that's more the dietician. 20 

Q    So is the tube connected to a shunt in their abdomen?   21 

A    Yes. 22 

Q    Does the food that goes into the tube, does it need to be 23 

a certain consistency?   24 

A    Yes, but the food that goes in the tube does not come from    25 
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my kitchen. 1 

Q    Okay.  The tube itself, have you seen the tubes before?   2 

A    Yeah.   3 

Q    About how big in diameter are these tubes?   4 

A    I don't recall.  It's been a while since I have seen one.  5 

Q    Would you say maybe like a quarter of an inch?   6 

A    Yeah.   7 

Q    It's fairly narrow; is that accurate?   8 

A    Yeah.  Again, I couldn't give you the exact diameters of 9 

the tubes because I don't handle that firsthand. 10 

Q    But you've seen other people using feeding tubes; is that    11 

correct?   12 

A    Yeah, we only one right now in the building. 13 

Q    So at the top of that tube is there essentially like 14 

almost like a large syringe?   15 

A    I don't know. 16 

Q    You're not familiar with what they look like?   17 

A    I don't. 18 

Q Do you know how the food gets into the tube itself?   19 

A    Well, I've seen the little containers.  Again, that's    20 

nursing dieticians.  I don't put the food on the tube.  I have 21 

nothing to do with that. 22 

Q    So I'm clear, the dieticians are the ones doing the 23 

feeding tubes or do your dietary aides do them?   24 

A    No, none of my dietary staff does that them.  The 25 
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dietician assesses and the nursing does the feeding and adding 1 

the containers to the tube for food. 2 

Q    So you had mentioned some of the food orders.  Soft foods 3 

is a food order?   4 

A    Mechanically altered foods.  And then is, you know, the    5 

therapeutic diets which you have your renals, your diabetics,   6 

your no-added salts.  And then there is the mechanically 7 

altered part of it, which means just that.  It's mechanically 8 

altered.  So there is your puree textures and your mechanical 9 

soft textures. 10 

Q    And who is -- can patients feed themselves?   11 

A    Yes. 12 

Q    What about patients who can't feed themselves?   13 

A    They get assistance. 14 

Q    Who do they receive assistance from?   15 

A    The CNAs or nursing. 16 

Q    What is it that your dietary aides do?   17 

A    They prepare the beverages, they do the dirty dishes, they    18 

prepare tray line.  So they set up when we're in tray line, 19 

they put the silverware, the condiments and the plates on the 20 

trays. 21 

Q    Do you ever observe CNAs or other staff while they are 22 

feeding patients?   23 

A    I have seen them, yes. 24 

Q    When you've seen them with these patients, the employees 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

798 

have to be attentive to them; is that correct?   1 

A    Yes. 2 

Q    Have to pay attention, see if the patient is ready for 3 

more food, right?   4 

A    Yes. 5 

Q    They're having a hard time swallowing, right?   6 

A    If they're having a hard time swallowing? 7 

Q    Yeah, the employee has to be paying attention to see if 8 

the patient is having a hard time swallowing, right?   9 

A    Yes. 10 

Q    Choking can happen fairly quickly, right?   11 

A    Yes. 12 

Q    So in an instant the patient's status can change; is that 13 

correct?   14 

A    It's possible, yes. 15 

Q    You mentioned in your testimony standup meetings.  When  16 

are these standup meetings held?   17 

A    Every morning, Monday through Friday. 18 

Q    What time are they held?   19 

A    9:00. 20 

Q    Where are they held?   21 

A    In the main walk conference room. 22 

Q    Who attends these meetings?   23 

A    All managers and the administrator. 24 

Q    You touched on it a little bit, but what is generally 25 
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discussed at these meetings?   1 

A    Any new admissions, any discharges, and brief change of 2 

condition. 3 

Q    Any discussion of facility policies?   4 

A    I mean there has been in the past, but very rarely.  I 5 

mean pretty much all managers go through orientation and, you 6 

know, if there is a question about it then, yeah, it gets 7 

brought up. 8 

Q    What are some of these other manager positions at this    9 

meeting?   10 

A    Well, there is MDS, the director of nursing. 11 

Q    If you can, what was that first position you said?   12 

A    Oh, MDS.  That stands for minimum data set and the nurse -13 

- it's like an assessment on the patient. 14 

Q    That's her position?   15 

A    The MDS nurse? 16 

Q    Uh-huh.   17 

A    It's inputting it in.  It's the clinical side.  So she 18 

inputs the information into a computer. 19 

Q    Okay, so continue.  Who else is at these meetings?   20 

A    The director of nursing, the assistant director of 21 

nursing, customer services, medical records, myself, 22 

activities, social services.  All the managers in the building, 23 

pretty much.  The department managers.  24 

Q    Okay.  Do issues with employee ever come up during those    25 
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meetings?   1 

A    No. 2 

Q    Did a woman named Carina Hunt ever attend these meetings?   3 

A    In standup?   4 

Q    Uh-huh.   5 

A    She came to standup when she first came to the building 6 

and introduced herself.  We were introduced to her during 7 

standup. 8 

Q    And did she speak at the standup meeting?   9 

A    She just said hi and introduced -- explained what her role    10 

was.   11 

Q    What was her role?   12 

A    It was my understanding that it was an educator.  That's 13 

how I took it.  She was there to educate us. 14 

Q    Educate you on what?   15 

A    On the Union, the pros and the cons. 16 

Q    Did she ever speak at any other standup meetings?   17 

A    Not that I recall. 18 

Q    Now, you testified that Darron asked you to do early 19 

morning rounding during these standup meetings; is that 20 

correct?  21 

A    Yeah, he didn't just ask me.  He announced it to the team.   22 

Q    And you were asked to sign up to do these?   23 

A    Yeah, but it was strictly volunteer. 24 

Q    What were you signing up on?   25 
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A    A little calendar. 1 

Q    Where was that calendar?   2 

A    It was just a single sheet of paper. 3 

Q    And Darron had that calendar?   4 

A    He handed it out.  I don't know ultimately what happened 5 

to it, but I would assume. 6 

Q    He distributed it at the --  7 

A    At standup. 8 

Q    And your testimony was that it was in order to have a 9 

management presence at the facility; is that correct?   10 

A    Yeah, and to answer any questions. 11 

Q    Answer questions about the Union campaign?   12 

A    Yeah, if staff had questions. 13 

Q    Were you aware what the Employer's position was on 14 

unionization?   15 

A    Of whose? 16 

Q Unionization?   17 

A    I'm sorry, the beginning of the question. 18 

Q    The Employer's position.  Were you aware of the Employer's    19 

position on unionization?   20 

A    What do you mean by that?  Novato Healthcare's? 21 

Q    Yes.   22 

A    Yeah. 23 

Q    What was that?   24 

A    They weren't fond of it. 25 
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Q    So isn't it accurate to say that they wanted to remain 1 

union-free?   2 

A    Yes. 3 

Q    And they wanted employees to vote no?   4 

A    Yes. 5 

Q    Did you wear any paraphernalia in encourage employees to 6 

vote no?   7 

A    No. 8 

Q    You never wore anything stating to vote no; is that your 9 

testimony?   10 

A    No, what I recall is wearing little stickers that said 11 

like "ask me about" I don't even remember the number.  Like 12 

some ridiculous amount of $300,000 or something like that, to 13 

that effect.  "Ask me about this."  And then we had flyers that    14 

explained where the money went, so we could -- if we got asked 15 

by staff, we had it, we would give them a flyer, and they could 16 

under it. 17 

Q    Who explained to you what to say when employees asked?   18 

A    Carina and the other people that she had with her, but it 19 

wasn't -- yeah, it was them that explained to us what we could 20 

and couldn't say. 21 

Q    Did they ever give you a script?   22 

A    No. 23 

Q    Did you have to report to anyone about your rounding in 24 

conversations with employees?   25 
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A    No.  Really, Darron would come to work and say how was it?     1 

And I would say it was good or it was, you know, on that one 2 

particular morning I told him what I observed. 3 

Q    Now, you testified earlier that you conducted this early 4 

morning rounding several times before October 7th; is that 5 

correct?   6 

A    Yeah. 7 

Q    And your process was the same, rounding through the 8 

several units?   9 

A    Yes. 10 

Q    Checking and seeing what was going on? 11 

A    Yes.  12 

Q    Observing the work flow?   13 

A    Yes. 14 

Q    When you were doing those early morning rounds, did you 15 

ever stop on Station 2?   16 

A    No. 17 

Q    To your knowledge was there ever a manager checking on 18 

Station 2?   19 

A    I don't know. 20 

Q    The morning of October 7, your testimony is that you never 21 

stopped on Station 2, correct?   22 

A    On October 7, correct. 23 

Q    And there was no other manager checking on Station 2 at 24 

that time, correct?   25 
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A    There is a supervising nurse that's in that station and 1 

CNAs in that station. 2 

Q    There was no other manager doing early morning roundings 3 

like you --  4 

A    Oh. 5 

Q    -- in Station 2, correct?   6 

A    No. 7 

Q    So Station 2 wasn't checked by a manager doing early 8 

morning rounding?   9 

A    Not by myself, no.  I can't speak on behalf of other 10 

managers. 11 

Q    But you just testified that there weren't any other   12 

managers doing early morning rounding on October 7 in Station 13 

2.   14 

A    I was the first one there, yes.  15 

Q    You testified you were at a stop sign several blocks away?   16 

A    Uh-huh  17 

JUDGE TRACY:  You need to answer yes or no. 18 

THE WITNESS:  Oh, I'm sorry.  Yes. 19 

JUDGE TRACY:  Thank you. 20 

Q BY MS. NOVOA:  In between those several blocks and that 21 

stop sign, are there any other stop signs?   22 

A    Yes. 23 

Q    How many?   24 

A    There's two. 25 
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Q    Two more stop signs?   1 

A    No, two total. 2 

Q    Two total. 3 

A Yeah. 4 

Q In doing the early morning roundings you were also 5 

typically -- you were still following your typical morning 6 

routine; is that correct?   7 

A    Yes. 8 

Q    And you typically go into your office, set your things 9 

down, correct?  10 

A    Uh-huh. 11 

Q    Log onto your computer?   12 

A    Yes.  13 

Q    Which takes several minutes, three to four minutes?   14 

A    Yes. 15 

Q    And you check emails?   16 

A    Yes. 17 

Q    And I just had a couple questions about your work in the    18 

kitchen once you get there.   19 

A    Okay. 20 

Q    So about how big is the kitchen?   21 

A    Oh, wow.  It's bigger than this room. 22 

Q    So we're sitting in a hearing room that's --   23 

A    If this door was open and these walls on the back weren't 24 

there, I would say probably another -- could you open the door 25 
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so I could see the wall back, please?  I'm sorry.  Before I 1 

start saying.  Okay, so not this first wall, but the furthest 2 

wall and probably about another 15, 20 feet deep. 3 

Q    So maybe 15, 20 yards long?   4 

A    Yeah. 5 

Q    About how wide is the kitchen?   6 

A    Probably this wide and a little bit more, like three or 7 

four more feet.  It's kind of hard because my kitchen isn't an 8 

exact square.   9 

Q    Uh-huh. 10 

A For the main part it's a big square, but then it has -- 11 

you know, like you go down on one side.  It's longer and it 12 

leads into the pantry.  So it's a pretty good-sized room. 13 

Q    Is part of it approximately a square?   14 

A    Yes. 15 

Q    And so if we said that the length was approximately 15 to 16 

20 yards, would the width be approximately 15 to 20 yards as 17 

well?   18 

A    It could be.  I never measured my floor space in the 19 

kitchen, so I can't be for sure. 20 

Q    Your pantry, about how big is your pantry?   21 

A    Half the size of this room. 22 

Q    Can you give me --   23 

A    It's narrower, though. 24 

Q    About how tall are you?   25 
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A    5'2". 1 

Q    So if you were to stretch your arms out like your 2 

wingspan, how many times could you go the length of your 3 

pantry?   4 

A    I've never done that, so I don't know.  Probably three, 5 

maybe four. 6 

Q    About 15, 20 feet, in that neighborhood.  About how wide 7 

with your wingspan?   8 

A    About 15, 20 feet wide. 9 

Q    How many refrigerators do you have in the kitchen?   10 

A    Just refrigerators?  11 

Q    Just refrigerators.   12 

A    I have a standup refrigerator and then I have a walk-in    13 

refrigerator. 14 

Q    How big is the walk-in refrigerator?   15 

A    It's pretty big.  It's probably from the that desk there 16 

to the back of the wall. 17 

Q    Just so we're clear, the record, we have to describe 18 

exactly what it is that you see.  So referencing what is in the 19 

room isn't going to be particularly helpful for people when 20 

they're reading it later.   21 

A    Oh, okay. 22 

Q    So if we can maybe try doing, again, your wingspan.  About    23 

how many times does your wingspan fit in your walk-in?   24 

A    Probably four. 25 
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Q    Twenty feet deep?   1 

A    Yeah. 2 

Q    And there's food all the way in that; is that correct?     3 

A    Shelving on both sides. 4 

Q    Shelving.   5 

A    And then shelving on the back wall. 6 

MR. ALBERT:  I missed that.  Was the 20 feet the width or    7 

the depth? 8 

MS. NOVOA:  The depth. 9 

THE WITNESS:  The depth. 10 

Q BY MS. NOVOA:  When you are checking foods, you're 11 

checking them for dates, I believe you said?   12 

A    Labels and dates. 13 

Q    What are these labels?   14 

A    So everything has to be labeled with, like leftovers, for  15 

instance, a three-day shelf life.   16 

Q    Okay.   17 

A    So if you're putting it back into the refrigerator, you 18 

put the date that it was prepared and then you put a use-by 19 

date, which is usually three days later.  Depending on the 20 

item.  Dairy we can go by the expiration on dairy.  Vegetables 21 

have five days.  Jell-O's, puddings or -- Jell-O's have five 22 

days.  Puddings you can go by the expiration.  Leftovers, three 23 

days.  Anything that we prepare in-house basically has a three-24 

day shelf life, you know, with the exception of some vegetables 25 
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and whatnot. 1 

Q    And so when you're checking the food labels you have to 2 

check each one; is that correct?   3 

A    Well, the way it's set up on the shelves is it's all in 4 

your face, right on the front, so you don't have to -- 5 

Q    To clarify, are we talking about your standup refrigerator 6 

or your walk-in refrigerator?   7 

A    All of them. 8 

Q    Okay.  So when you start you have to check the shelves -- 9 

do you check the standup first?   10 

A    Yeah. 11 

Q    You open the standup, you check each shelf?   12 

A    Uh-huh. 13 

Q    Check the dates on each shelf, the items on each shelf? 14 

A Uh-huh. 15 

JUDGE TRACY:  You have to say yes. 16 

THE WITNESS:  I'm sorry, yes. 17 

Q BY MS. NOVOA:  And yes to all of those questions?  18 

A    Yes and yes.  I apologize. 19 

Q    That's okay.  It's a weird format.  And that standup 20 

refrigerator, is that just your average kitchen refrigerator?   21 

A    It's a commercial refrigerator, but it's not a big one.  22 

It's probably that wide. 23 

Q    Arm span?   24 

A    Arm span wide.   25 
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Q    Approximately five feet?   1 

A    Yeah, double doors, three shelves. 2 

Q    And your walk-in refrigerator, you do that next?   3 

A    Yes. 4 

Q    And you have to check all the items on the shelves; is 5 

that correct?   6 

A    Yes. 7 

Q    Check them for dates?   8 

A    Yes. 9 

Q    And then you mentioned checking food logs, correct?   10 

A    Temp logs. 11 

Q    Thank you.  How many temp logs do you have to keep or do 12 

your employees keep?   13 

A    Well, the ones on the refrigerator, three.  And then 14 

there's one over by the dish machine. 15 

Q    And my understanding with temp logs is that they have to 16 

be filled out every number of hours; is that accurate?   17 

A    Yeah. 18 

Q    So you have to check the time or make sure that there's    19 

entries for each one of those logs for each of those necessary 20 

hours; is that accurate?   21 

A    Yes.  Excuse me, could you please repeat your last 22 

question? 23 

Q    When you're checking the temp logs, I just want to 24 

understand what you mean, what you're doing when you check the 25 
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temp logs.  You check that each -- for log you check that there 1 

has been temperature recorded for each of the necessary times,   2 

correct?   3 

A    Oh, yes, yes. 4 

Q    And in the morning, how many times are you checking for?   5 

A    In the morning, just once.  My morning cook is supposed to 6 

come in and log the temps.  I was checking to see if they had 7 

logged them from the night before. 8 

Q    Okay.  So thank you for clarifying.  For the night before, 9 

how many temps are you checking for?   10 

A    Well, each refrigerator and freezer has them in a clear 11 

sheet magnet'd to the front of it.  So it's as simple as 12 

walking to the front and just looking, because it's a sheet of 13 

paper that's got 1 through 31 days, you know, for the month.   14 

Q    And so in a nightshift, how many times would someone have 15 

to check the temperature?   16 

A    The temperatures are checked twice a day.  Once in the 17 

morning and once at 7:30 in the evening. 18 

Q    And you mentioned each of the refrigerators and a freezer?   19 

A    Uh-huh. 20 

Q    So this is the standup refrigerator, your walk-in 21 

refrigerator?   22 

A    Yes. 23 

Q    And how many freezers?   24 

A    I just have one walk-in freezer. 25 
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Q    Is the walk-in freezer -- what size is it compared to --   1 

A    Same size as the walk-in refrigerator, comparable in size. 2 

Q    And do you have to check items in the freezer as well?   3 

A    Yes. 4 

Q    And do you that in the morning as part of your routine?   5 

A    Yes. 6 

MR. ALBERT:  Can you clarify whether you're asking whether 7 

she did all this before she went out on her first rounding? 8 

MS. NOVOA:  I'm asking about her routine. 9 

MR. ALBERT:  It's not clear whether that's the routine 10 

that she followed before she went on her first rounding that 11 

morning. 12 

JUDGE TRACY:  So is there an objection? 13 

MR. ALBERT:  Yes. 14 

JUDGE TRACY:  Okay.  What's your response? 15 

MS. NOVOA:  Your Honor, she had previously testified that 16 

she did her morning routine before doing her early morning 17 

rounding.  So I believe that this is addressing that.   18 

JUDGE TRACY:  So in terms of just clarity, if you could 19 

just ask some clarifying questions about whether this is just 20 

in general or if this was October 7th.   21 

Q BY MS. NOVOA:  So you testified that you went through your 22 

morning routine on October 7th, before going out; is that 23 

correct?   24 

A    Yes. 25 
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Q    So you did all these things that we just talked about?   1 

A    No, I did not. 2 

Q    But your previous testimony was that you checked the logs, 3 

you checked the refrigerator, you checked the food dates and 4 

everything.  So now you're saying you didn't?   5 

A    No, I did, but my normal -- I just checked the freezer 6 

log, which was sitting on the front.  And then the refrigerator 7 

log that was sitting on the front.  And over to the log on the 8 

walk-in refrigerator.  I opened up my standup refrigerator.  9 

And then I went over to the walk-in.  That morning I did not go 10 

in my freezer.  I just checked the temps on the front.   11 

Q    And that was out of your usual practice, not going into 12 

the freezer?   13 

A    Was out of my usual practice?   14 

Q    Right.  That's out of your typical routine.  You typically 15 

go to the freezer.   16 

A    Yeah.  At some point during my day, yes. 17 

Q    You testified you then went, after checking everything in 18 

the kitchen, you then went to the employee lounge, right?   19 

A    Yes. 20 

Q    About how big is the employee lounge?  21 

A    It's probably 15 by -- I'm so bad with measurements.  15 22 

by 12, maybe, size room.  I don't know. 23 

Q    About the size of your walk-in refrigerator?   24 

A    No, because it's wider than my walk-in refrigerator, a 25 
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little bit.  Because then you have the bathrooms connected to 1 

it as well.  So I don't know.  The lounge room itself is 2 

probably 15 feet wide and probably -- I don't know -- 15 feet 3 

deep.  About that big. 4 

Q    And there's tables and chairs in there?   5 

A    Uh-huh, yes. 6 

Q    And you walked around and collected papers that morning, 7 

picked up papers that were around there?   8 

A    I picked up a few papers in the break room, yes. 9 

Q    What were those papers?   10 

A    Some of them were our flyers that we had put out, just 11 

educational stuff that staff had written really derogatory    12 

things on and I didn't think it was professional to have them 13 

sitting out and having derogatory stuff.  So I collected them. 14 

Q    You said some of them.  What were the other papers you 15 

collected?   16 

A    The other ones were just information, education about the    17 

union and -- the ones that had writing on them, I picked up. 18 

Q    And you went back to the dietary department, correct, 19 

after you picked up the items?   20 

A    After I picked up -- I picked up the papers.  Well, when I 21 

first walked into the break room I went into the restroom.  22 

Then I came out, then I kind of straightened stuff up because 23 

there was papers everywhere.  I saw the ones that had the 24 

derogatory stuff written on it.  I think it was like three or 25 
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four of them.  I grabbed those.  Then I left and went back to 1 

my office. 2 

Q    And put those down in the office?   3 

A    Yeah. 4 

Q    You looked through them again?   5 

A    Yeah, just briefly. 6 

Q    On your first round that morning at Station 1, you didn't    7 

actually go into Station 1, correct?   8 

A    Correct. 9 

Q    You just looked down the hall?   10 

A    I looked down the hall, yes. 11 

Q    How far away were you from the employee at that time?   12 

A    Maybe 15 yards. 13 

Q    Now, you testified today that on your second round at 14 

Station 2, you spoke with the charge nurse; is that correct?  15 

MR. ALBERT:  Objection, it wasn't Station 2. 16 

Q BY MS. NOVOA:  My mistake.  Second round, Station 1.   17 

A    Yes. 18 

Q    And you testified that you talked to her about the patient    19 

that this employee was responsible for; is that correct?   20 

A    I talked to the nurse, but I'm can't remember if it was  21 

my second or third round when I spoke to the nurse in Station 22 

1.  Because I know I didn't go to Station 1 on my first round. 23 

Q    And your testimony this morning was that when you went to 24 

Station 1 the second time, the nurse was no longer at her 25 
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medicine cart; is that correct?   1 

A    Yes. 2 

Q    And you talked to her at that point, correct?   3 

A    Yes. 4 

Q    And you asked her, "Why is this patient on bed B"?  5 

Correct?   6 

A    Yes. 7 

Q    Because she's assigned to bed A, correct? 8 

A    Yes. 9 

Q    Does that refresh your memory about what you testified?   10 

A    Yes. 11 

Q    Mr. Albert sent you a statement, right?   12 

A    Yes. 13 

Q    Isn't it true that in your statement you don't reference 14 

talking to the charge nurse on that second round at Station 1?   15 

A    In my statement?   16 

MR. ALBERT:  Would she be allowed to look at it?   17 

JUDGE TRACY:  Well, at this point, though, I don't even 18 

know if you're objecting.  But, you know, it's up to Ms. Novoa 19 

doing the cross-examination.   20 

Q BY MS. NOVOA:  My question is:  Do you know, isn't it true 21 

that your statement doesn't say anything about talking to the 22 

charge nurse on that second round in Station 1?   23 

A    Yeah. 24 

Q    I'm going to read to you and direct your attention to page 25 
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2 of your statement, paragraph 12.   1 

A    Uh-huh. 2 

Q    "On my second rounding for the first time I walked into 3 

Unit 1.  The you employee who was in the hallway still had her 4 

head down on the table.  She did not move at all as I passed 5 

through.  The charge nurse was still in the same hallway with 6 

the medication cart."   7 

 That's the statement that you made at the time, correct?   8 

A    Yes. 9 

Q    And you signed it saying that that was accurate, correct?   10 

A    Yes. 11 

Q    So on your third round on Station 1, your testimony is 12 

that now you had information or you realized that this was a 13 

patient who -- I'm going to ask you to put the exhibit in front 14 

of away, please, your statement.   15 

A    Oh, uh-huh. 16 

Q    Your testimony this morning was that you talked to the -- 17 

looked in on this patient, correct?   18 

A    Yeah, you could see directly into the room when you walked 19 

by.    20 

Q And at that point you saw that the employee -- patient was 21 

on the edge of the bed, correct?   22 

A    Yes. 23 

Q    And you perceived that to be an eminent risk to the 24 

patient's safety, correct?   25 
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A    Yes. 1 

Q    So you did something about it?   2 

A    Right. 3 

Q    And you had the charge nurse wake up this patient?   4 

A    Well, I called the charge nurse over and I asked her about 5 

the patient, and if the staff member was supposed to be 6 

watching her.  And I brought to their attention that she's 7 

moving around on the bed.  And that's when the nurse woke up 8 

the CNA. 9 

Q    I believe you testified earlier that you were already 10 

aware that this patient had this employee as the sitter; is 11 

that correct?   12 

A    Yes.  It's the same sitter. 13 

Q    So you were aware before you contacted the charge nurse 14 

that this sitter was the only person responsible for this 15 

patient?   16 

A    Yes.  But when I called the nurse over, I was bringing it 17 

to her attention that the resident was starting to move. 18 

Q    Directing your attention to Station 4, your first round, 19 

Station 4.  You said you looked in a couple of the patient 20 

rooms, correct?   21 

A    Uh-huh.   22 

Q    And your testimony is that you didn't see any other 23 

employees, correct?   24 

A    Correct. 25 
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Q    Just the four, correct?   1 

A    Correct. 2 

Q    And your testimony is that you saw the only four employees 3 

on the unit asleep all at the same time, correct?   4 

MR. ALBERT:  Objection, she never said they were the only 5 

four. 6 

MS. NOVOA:  Your Honor, she said that she saw no other 7 

employees or the only four employees she saw on the unit were 8 

asleep. 9 

MR. ALBERT:  That's true, all right.  Withdrawn. 10 

Q BY MS. NOVOA:  So the only four employees on the unit were 11 

asleep, correct?   12 

A    Correct. 13 

Q    And you didn't call anyone at that time, correct?   14 

A    No. 15 

Q    You didn't call Darron, you didn't call the director of 16 

nursing, Florinda Nobleza? 17 

A    No. 18 

Q    You didn't call the assistant director of nursing?   19 

A    No. 20 

Q    You didn't tap any of them and ask them what they were 21 

doing?   22 

A    No. 23 

Q    In your second round through, you still didn't see any 24 

other employees on the floor, right?   25 
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A    Correct. 1 

Q    So to your knowledge these were the only four employees 2 

responsible for these patients, correct?   3 

A    Correct. 4 

Q    Still didn't call Darron, correct?   5 

A    Correct.  6 

Q    Still didn't call Florinda? 7 

A Correct. 8 

Q Didn't call the assistant director of nursing?   9 

A    Correct. 10 

Q    Didn't talk to any of these employees?   11 

A    Correct. 12 

Q    You had already gone through two other units and talked to    13 

other employees at the time; didn't ask any of them about 14 

what's going on on Unit 4?   15 

A    No.  Because like I testified earlier, the nurse and the 16 

CNA in Unit 3 can see clearly down into Unit 4 and see the 17 

people sleeping, so I assumed that they were aware of it.  And 18 

to me it seemed -- 19 

Q    So you, as a manager presence there at the facility, you 20 

didn't think it was your responsibility to say, hey, I only see 21 

four employees on this unit.  Are you aware that they're all 22 

asleep?   23 

A    They could see that they were asleep.  And I'm not their 24 

manager.  And again, like I said earlier, I did not know if 25 
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they were on break or not and Station 3 was covering, because 1 

you can see Station 4 from Station 3. 2 

Q    But you didn't think to ask Station 3, hey, are you 3 

covering Station 4?   4 

A    No, I did not. 5 

Q    You didn't try waking any of these patients up -- any of 6 

these employees up?   7 

A    Correct. 8 

Q    And I do apologize, I keep transposing patient and 9 

employee, so please correct me if I mix those up again.  On 10 

your third round, you checked patient rooms again? 11 

MR. ALBERT:  Objection, which unit are we talking about? 12 

MS. NOVOA:  Station 4 still.  Unit 4, Your Honor. 13 

JUDGE TRACY:  So ask the question again. 14 

Q BY MS. NOVOA:  On your third round, Station 4, you checked 15 

patient rooms again; is that correct?   16 

A    Yeah, well, you could see into the patients' rooms when 17 

you walked down the hallway, yes. 18 

Q    And you still didn't see any other employees on the floor?   19 

A    Correct. 20 

Q    And these four employees that as far as you know are the 21 

only four employees on duty, are still all asleep, correct?   22 

A    Correct. 23 

Q    And you only took a picture of two, correct?   24 

A    Correct. 25 
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Q    And you wanted to it to be a good picture, correct?  1 

A    Not necessarily.  Just a visual picture. 2 

Q    I think your testimony was that you got up on tiptoes and 3 

held your arms high so that you could get a good picture.   4 

A    Well, because the way the counter is, standing like this 5 

to take a picture I only was receiving the top of their heads 6 

because the counter is right there.   7 

Q    I believe your testimony is that you didn't want to take 8 

anymore pictures because you didn't want to wake the employees 9 

up; is that correct?   10 

A    Correct. 11 

Q    And even though, to your knowledge, these are the only 12 

four employees on the unit you didn't want to wake any of them 13 

up?   14 

A    It's not that I didn't want to wake them up.  Like I said    15 

before, I didn't know if they were on break.  I don't know what 16 

the protocol is for the NOC shift.  And in regards to taking 17 

more pictures, had my camera not been so loud I would have 18 

taken more pictures. 19 

Q    Are you familiar with the phrase "do it and then ask for 20 

forgiveness later"? 21 

MR. ALBERT:  Objection, it has nothing to do with anything 22 

here. 23 

MS. NOVOA:  I'm asking her -- 24 

JUDGE TRACY:  Well, you know, it is cross-examination.  So 25 
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I'm going to overrule the objection.  Go ahead. 1 

Q BY MS. NOVOA:  Are you familiar with that phrase?   2 

A    Yes. 3 

Q    So you didn't think that this would have been appropriate 4 

to wake one of them up, at least one of them, and say, "Is this 5 

okay?"   6 

A    I wasn't sure at the time.  I had never witnessed anything 7 

like this before.  And like I said, I didn't know if this was 8 

normal for NOC shifts. 9 

Q    I believe you also testified that you thought this was 10 

mindboggling that they were all four asleep at the same time, 11 

right?   12 

A    I did. 13 

Q    So although you say it's mindboggling, you're also saying 14 

you just didn't think you needed to wake any of they up?   15 

A    Not that I didn't think I needed to wake any of them up;  16 

I didn't know what the protocol was.  And again, I didn't know 17 

if they were on break. 18 

Q    And there were other charge nurses and other employees 19 

awake in other units, right?   20 

A    Correct.  21 

Q    And these are all NOC shift employees, right?   22 

A    Correct. 23 

Q    So you could have asked any of them what the protocol was, 24 

right?   25 
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A    I could have, yes. 1 

Q    But you didn't ask any of them, right?   2 

A    Correct. 3 

Q    So, Ms. Gilman, you already testified that you supervised 4 

16 employees and that you issue discipline for these 16 5 

employees, correct?   6 

A    Yes. 7 

Q    Part of running your department is ensuring that employees 8 

follow standards and policies, correct?   9 

A    Correct. 10 

Q    And some of these policies include break policies, 11 

correct?   12 

A    Like break times?   13 

Q    Uh-huh.   14 

A    Yes. 15 

Q    And so if an employee were taking their breaks 16 

inappropriately, you would have to discipline them, correct?     17 

A    Yes. 18 

Q    So you are aware what the break policies are, correct?   19 

A    Yes. 20 

MR. ALBERT:  Break policies as to what?  Objection.  Rest 21 

breaks, meal breaks, what breaks?   22 

MS. NOVOA:  I can rephrase the question, Your Honor. 23 

JUDGE TRACY:  Rephrase the question, please.   24 

Q BY MS. NOVOA:  You are aware of the Employer's break 25 
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policies as to meal breaks, correct?   1 

A    Correct. 2 

Q    And you're aware of the Employer's break policies as to    3 

rest breaks, correct?   4 

A    Like the ten- and the 15-minute breaks? 5 

Q Yes. 6 

A Yes. 7 

MR. ALBERT:  I am going to object.  There needs to be a 8 

foundation set of some sort that the policies that apply in her 9 

department also apply in the clinical stations. 10 

JUDGE TRACY:  Yes.  Sustain the objection.  If you could 11 

just lay some more foundation there. 12 

Q BY MS. NOVOA:  These policies that you rely on that you 13 

know about these breaks times, correct, are they in the 14 

employee handbook?   15 

A    I believe so, yes. 16 

Q    And these are the policies you're aware of that and what 17 

you base your disciplines on; is that correct?   18 

A    Correct. 19 

Q    Isn't it true that there's nothing in those policies that 20 

distinguish nightshift and dayshift employees?  21 

MR.  ALBERT:  Objection, that's not the issue.  The issue 22 

is clinical versus nonclinical.  Patient care versus people 23 

working in the kitchen.   24 

JUDGE TRACY:  Yes.  I sustain the objection. 25 
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Q BY MS. NOVOA:  Are you aware of anything in those break 1 

time policies that distinguish between clinical and nonclinical 2 

employees?   3 

A    Not that I'm aware of. 4 

Q    Are you aware of anything in those both meal break and 5 

rest break policies that distinguish between nightshift and 6 

other shift employees?   7 

A    I don't recall, because I have never looked in the policy 8 

for procedures and policies for the NOC shift. 9 

Q    I'm going to direct your attention to General Counsel 10 

Exhibit 2 and 3.  These are the employee handbook and employee 11 

meal break and rest policies.  Is that correct?   12 

A    Correct. 13 

Q    And these are the policies that you are aware of?   14 

A    Correct. 15 

Q    So back to the night of October 7.   16 

A    Uh-huh. 17 

Q    Your fourth round, Station 4, your testimony this morning 18 

was that you arrived, you saw the employees up, and you said 19 

god morning that them, correct? 20 

A Correct. 21 

Q    Did you ask any of them at the time about what you had 22 

seen?   23 

A    No. 24 

Q    Did you think to talk to any of them, ask them, "Hey, was             25 
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this according to your policy or are you okay to do that?"   1 

A    No, I did not feel comfortable doing that.  I'm not their 2 

immediate supervisor. 3 

Q    So did you talk to their immediate supervisor?   4 

A    I talked to my immediate supervisor, Darron, because he 5 

was the first one that I saw that morning. 6 

Q    So when you talked to Darron, did you tell him that you 7 

thought employees on Unit 3 had seen the same things you saw?   8 

A    I don't recall. 9 

Q    So you thought other employees had seen these employees 10 

sleeping, but you didn't think to tell Darron that?   11 

A    Well, there was only one time -- yes. 12 

Q    So when you -- after you texted -- after you had this 13 

conversation with Darron about what you had seen --   14 

A Uh-huh. 15 

Q    -- and you texted the picture to Darron, did you send it 16 

to anyone else?   17 

A    No. 18 

Q    Were you aware that that picture ended up posted 19 

throughout the facility?   20 

A    I heard a rumor of it, but I never saw it per se.  And I 21 

don't see how that could be. 22 

Q    You don't see how it could be?   23 

A    Huh-uh. 24 

Q    How it be that that picture would end up throughout the 25 
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facility?   1 

A    Yeah, because I didn't send to anybody else. 2 

Q    So if that picture did end up throughout the facility it 3 

would have had to be Darron; is that your testimony?  4 

MR. ALBERT:  Objection, speculation.  She doesn't know. 5 

THE WITNESS:  I have no idea.  All I know is it I sent it 6 

to one person. 7 

JUDGE TRACY:  So again, just for the purpose of the 8 

record, I'll overrule the objection to the extent that this is 9 

cross-examination, but she also just answered the question.  10 

But in the future if there are any objections, wait for me to 11 

rule on them before you answer the question.  I'll let you know 12 

if you can answer or not, okay?   13 

THE WITNESS:  Okay. 14 

Q BY MS. NOVOA:  So when you spoke to Mr. Albert about what 15 

you had seen, did he ever ask you if any of these employees 16 

were wearing union buttons?   17 

A    No, not -- my first conversation with him on the phone?  I  18 

don't believe so. 19 

Q    How about the second conversation?   20 

A    No. 21 

Q    Did anybody ever ask you whether these employees were 22 

wearing union buttons?   23 

A    On that day?   24 

Q    Uh-huh.   25 
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A    No. 1 

Q    So is it your feeling that employees should vote no for 2 

the Union? 3 

MR. ALBERT:  Objection, relevance.   4 

MS. NOVOA:  Your Honor, I'm just trying to get more 5 

information regarding Ms. Gilman and Ms. Gilman's background 6 

and her conduct throughout the campaign. 7 

MR. ALBERT:  Objection, relevance.  If the insinuation is 8 

that she would come in here and lie about things because she 9 

didn't want employees to vote for the Union, the question being 10 

asked has got no relevance to that. 11 

MS. NOVOA:  Your Honor, I think it goes to her 12 

credibility. 13 

MR. ALBERT:  I completely disagree.  Whether she wanted or 14 

didn't want employees to vote for the Union has no relationship 15 

to whether she is sitting here today lying about what she saw.   16 

JUDGE TRACY:  Well, I'm going to sustain the objection.  17 

Her feelings to me aren't relevant to what is, you know -- 18 

MS. COGNER:  I just wanted to make a belated point.  It 19 

also goes to the witness's bias in the matter.   20 

MR. ALBERT:  Witness's what? 21 

MS. COGNER:  Bias. 22 

MR. ALBERT:  Bias about what?   23 

JUDGE TRACY:  Again, I sustained the objection. 24 

MR. ALBERT:  Okay.  That's fine. 25 
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MS. COGNER:  Okay. 1 

Q BY MS. NOVOA:  So Ms. Gilman, you're aware that the 2 

Employer wanted to remain union free, correct?   3 

A    Correct. 4 

Q    Did you ever have conversations with employees in which  5 

you encouraged them to vote no?   6 

A    No. 7 

Q    I believe your testimony earlier was that you can't recall 8 

whether any of the employees on Station 4 were wearing any 9 

union lanyards or buttons, correct?   10 

A    Correct. 11 

Q    I believe your testimony was also that you were within an  12 

arm's length of them several times throughout that night, 13 

correct?               14 

A Correct. 15 

Q    And you stood in front of them for several moments, 16 

minutes at a time?   17 

A    Correct. 18 

Q    So your testimony about the events of October 7 is that 19 

you saw five employees sleeping that night, correct?  20 

A    Correct. 21 

Q    And you say that on three separate occasions you rounded 22 

and saw them; is that correct?  23 

A    Correct. 24 

Q    And that at no point during those roundings did you  25 
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contact Mr. Treude, the administrator, correct?  1 

MR. ALBERT:  Objection, asked and answered. 2 

JUDGE TRACY:  Again, this is cross-examination, so I am 3 

going to give a little bit of leeway.  But, yes, keep it 4 

limited here.   5 

Q BY MS. NOVOA:  At no point in walking through the other 6 

units did you think to ask anyone else about what was going on 7 

-- what you said was going on at Unit 4, correct?   8 

A    Correct. 9 

Q    And at no point did you talk to the employees themselves , 10 

correct?   11 

A    Correct. 12 

Q    You didn't attempt to wake them up, correct?   13 

A    Correct. 14 

Q    In fact, you were scared of waking them up, correct?   15 

A    Not scared, just unsure.  Like I said, I didn't know if 16 

they were on their break.  And personally, if I was on my break 17 

and I was sleeping, I would be upset if somebody woke me up.  18 

So I just -- and again, they weren't my employees and I didn't 19 

knows what the protocol was. 20 

MS. NOVOA:  No further questions.  21 

JUDGE TRACY:  All right, Ms. Conger.  22 

MS. CONGER:  Can I just have a minute to look at my notes? 23 

JUDGE TRACY:  Yes, so let's go off the record. 24 

(Off the record at 2:05 p.m.) 25 
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CROSS-EXAMINATION 1 

Q BY MS. CONGER:  Good afternoon.  My name is Heather 2 

Conger. 3 

JUDGE TRACY:  Wait one second. 4 

MS. NOVOA:  Oh, sorry. 5 

JUDGE TRACY:  We have to wait for her.  Are you ready?  6 

Okay, go ahead. 7 

Q BY MS. COGNER:  Good morning.  I'm Heather Conger.  I'm 8 

here on behalf of the Charging Party, which is the Union, 9 

National Union of Healthcare Workers.  I just have a couple of 10 

follow-up questions.  Hopefully, brief.  I was wanting to 11 

clarify a little bit about the timing that morning, morning of 12 

October 7th.  You said that you looked at your clock in the car 13 

when you were at the stop sign near the 7-Eleven, correct?   14 

A    Correct. 15 

Q And at that time it was 3:50, correct?   16 

A    Correct. 17 

Q    And so what I would like it try to clarify is how much 18 

time elapsed between when you stopped at the stop sign and 19 

started your rounds.  Keeping in mind that between -- that the 20 

things that happened between stopping at that stop sign was 21 

another stop sign, parking, going into the building and doing 22 

all the other things you went into detail with Ms. Novoa.  How 23 

long did that whole process take?  Stopping at the stop sign, 24 

going through all of that before you started the rounds.   25 
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A    Before I started the rounds?   1 

Q Yes. 2 

A    Just so I'm clear, you're asking from the time I looked at 3 

the clock and did my rounds in the kitchen before my first 4 

round on Station 4, how long that time was? 5 

Q    From looking at the clock at the stop sign, because it 6 

seems like that's the only time you looked at the clock; isn't  7 

that correct? 8 

A Correct. 9 

Q So I'm trying to get the timing from when you looked at 10 

the clock at the stop sign to when you first did your first  11 

round at Station 4.  12 

A    Oh, I would say probably close to five, ten minutes, 13 

maybe.  No, maybe not ten minutes.  I know that from the stop 14 

sign to -- that's three or four minutes.  What I did in my 15 

kitchen took a few minutes and I went over to the break room.  16 

That took three or four minutes.   17 

Q    Checked your email, logged on?   18 

A    Yeah, yeah, yeah.  Probably about close to ten minutes. 19 

Q    So it's your testimony that it only took two minutes to 20 

drive from the 7-Eleven, park, to go into your office, to log 21 

onto your computer, to check your email, go to the bathroom, 22 

use the restroom, cleanup the break room a little bit of these 23 

flyers, and go through all the procedures that went through 24 

with Ms. Novoa in your kitchen.   25 
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A From the stop sign to the facility is two minutes.  It 1 

takes three to four minutes to log onto my computer.  It took 2 

me a couple minutes, real quick, to do the rounding in my 3 

kitchen and I then I went to the break room and used the 4 

restroom.  So two minutes, three to four minutes, you know, 5 

that's -- so roughly I would still say about five -- it wasn't 6 

that long, you know.  It wasn't that long. 7 

Q Is it possible that it took 15 minutes?   8 

A To do all of that stuff?   9 

Q    From the stop sign -- that's the only time you looked at 10 

the clock, correct?   11 

A    Yes. 12 

Q    Let me just back up just a second, because I've never been 13 

in the facility.  Are there clock around the walls like this 14 

one up here that's in this room?  15 

A    Yeah, in specific locations. 16 

Q    Are there any near the nursing stations?   17 

A    I believe there is, yes. 18 

Q    Okay.  When you were rounding and going through the 19 

nursing stations and noticing these people asleep, did you ever 20 

look up at the clock?   21 

A    I don't believe so, no. 22 

Q    So the only clock you have in your mind is the one at the 23 

stop sign?   24 

A    Yes.   25 
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Q That's why I'm using that as your starting point.   1 

A    Okay. 2 

Q    So I'm trying to figure out from that time, driving, going 3 

through another stop sign, parking, getting in, unlocking your 4 

door, putting everything down, everything you did between there 5 

and when you first saw people sleeping, are you sure it was 6 

only ten minutes or less?  Or could it have been 15 or 20 7 

minutes?   8 

A    No, it could not have been 15 or 20 minutes, because I 9 

believe when I looked at the stop sign or I was at the stop 10 

sign and the clock was 3:50, it only takes a few minutes to get 11 

to the facility.  And it takes a few minutes for me to log into 12 

my computer.  I would say 10, 15. 13 

Q    So possible 10 or 15 minutes?   14 

A    Yeah, possibly. 15 

Q    Isn't it true you're just not sure how long it took you to 16 

get from the stop sign to the Station 4, Station 4 the first 17 

time when you first saw them sleeping?   18 

A    Well, to me it seemed like everything that I was doing, it             19 

seemed like about 10 minutes had passed.   20 

Q    But you never looked at a clock to make sure that's  21 

correct?   22 

A    Correct. 23 

Q    All right.  I think you also testified that after seeing 24 

them sleeping on multiple rounds you thought to yourself, gosh,  25 
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it's been a while, correct?   1 

A    Correct. 2 

Q    Did you ever look down at your phone or any of the clocks 3 

to try to figure out how long they had been sleeping?   4 

A    I don't recall. 5 

Q    Now, I think we've already established that you were aware 6 

that there was a union campaign going on around this time, 7 

correct?   8 

A    Correct. 9 

Q    And did you observe that in addition to buttons and  10 

lanyards, that some of the pro-union employees wore red to work 11 

in support of the red color of the Union?   12 

A    At some point during the campaign I was told that.  But 13 

even before several employees always wore red.  I mean, red is 14 

a pretty color.  I wear a lot of red. 15 

Q    Do you remember what color any of these sleeping employees  16 

were wearing that night?   17 

A    Well, the two ladies, the one I know was wearing red, but 18 

the black gentleman I believe was wearing a navy blue scrubs, 19 

pants and top.  And the Pilipino man that was by the shower 20 

rooms was wearing a khaki color, like the color of her suit, 21 

but maybe a little darker. 22 

Q    So you remember the colors everyone was wearing, but you 23 

don't remember one way or the other if --  24 

A    I wasn't looking for buttons. 25 
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Q Let me finish my question for the record.   1 

A    I'm sorry. 2 

Q    You now remember, sometime later, what color each of them 3 

was wearing that night but you testified you cannot recall if 4 

they were wearing those bright red lanyards; is that correct?   5 

A    Correct.  I was never asked what they were wearing before 6 

though. 7 

Q    I'm only asking about your memory. 8 

A Yeah. 9 

Q    Okay.  Do you know who -- you've said multiple times today 10 

that you were not the supervisor of these employees and 11 

therefore didn't feel comfortable going directly to them; is 12 

that correct?   13 

A    Correct. 14 

Q    Do you know who their supervisor is?   15 

A    Director of nursing. 16 

Q    Is there any reason you didn't go to her and ask her 17 

whether or not they were violating policy?   18 

A    She wasn't there at the time.  When I first saw the 19 

employees, she was not in the building yet. 20 

Q    I think you testified no one was in the building yet when 21 

you were there; is that correct?   22 

A    Right.  So how could I have told her? 23 

Q    I'm asking -- let me back up.  Maybe I was unclear.  Did 24 

you ever go to her and ask her if they were violating policy? 25 
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MR. ALBERT:  Go to her meaning in the building? 1 

Q BY MS. CONGER:  Did you ever -- 2 

JUDGE TRACY:  So again, is there an objection? 3 

MR. ALBERT:  Objection, it's vague.   4 

JUDGE TRACY:  Okay.   5 

MS. CONGER:  I'll rephrase. 6 

JUDGE TRACY:  Yes, if you could please rephrase the 7 

question. 8 

MS. CONGER:  Sure. 9 

Q BY MS. CONGER:  Did you ever speak to, communicate with or 10 

in any way contact their supervisor to find out if they were 11 

violating break policy or sleeping policies? 12 

MR. ALBERT:  Objection, vague as to timeframe. 13 

MS. CONGER:  I said ever.   14 

JUDGE TRACY:  So again, I'm going to overrule the 15 

objection.  If you could please answer the question. 16 

THE WITNESS:  Did I ever go to the director of nursing?  17 

No, because I went to Darron that morning and he's my immediate  18 

supervisor. 19 

Q BY MS. CONGER:  Okay.   20 

A    That I report to. 21 

Q    Would you say that you and the director of nursing are on 22 

sort of equal footing?  You're both department heads?   23 

A    I don't feel that we are on equal footing.  I feel she's 24 

above me.  She's got a bigger department, a lot more staff.  25 
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She's the director of nursing.  I'm just dietary. 1 

Q    You're in these standup meetings together, right?   2 

A    Correct. 3 

Q    Are you familiar with her?   4 

A    Yes. 5 

Q    Are you comfortable talking to her?   6 

A    Yes. 7 

Q    So is there any reason you didn't to her first to ask her 8 

about her staff?   9 

A    Because I saw Darron first. 10 

Q    Just to be clear, you never told Darron that you saw this 11 

employee from Number 3 walking down the hall from 4 to 3,  12 

correct?   13 

A    That I never told Darron that? 14 

Q    Maybe the testimony was unclear or I misunderstood.  I'll 15 

back up.  You earlier testified that you saw -- first you saw 16 

two different employees in Station 3; that you thought it was 17 

obvious to them, you said the nurse and the CNA could both see 18 

down the hall to 4 and see these people sleeping, correct?   19 

A    Correct. 20 

Q    Okay.  So let's start with that.  Did you tell Darron 21 

that?   22 

A    Honestly, I don't recall if I did. 23 

Q    Did he ask you if there were any other witnesses to seeing 24 

these people sleeping? 25 
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A He asked if me if there was anybody else awake on the 1 

station, and I said no. 2 

Q    My question is:  Did he ever ask you if there were any 3 

other witnesses who would have seen them sleeping?   4 

A    I don't recall. 5 

Q    Then I think you also testified that you saw another 6 

employee from Unit 3 walking down the from Unit 4, when you 7 

came back the fourth time and everybody was awake, correct? 8 

A Correct. 9 

Q Did you tell Darron about that employee and what you saw, 10 

you observed her walking down the hall? 11 

A No, it wasn't brought up.  We were just -- I was just 12 

discussing with him what I observed on Unit 4.  Asking him 13 

basically, is it okay?  Because this is what I observed. 14 

Q    Again, to confirm, did he ask you if you had seen anybody 15 

else walking around that department that night?   16 

A    Meaning other staff members or those staff members?  Just  17 

anybody in general?   18 

Q    Anybody.   19 

A    I honestly don't remember. 20 

Q    How long have you had your -- sorry.  How long had you had 21 

your iPhone before you took the picture?   22 

A    I think maybe a year. 23 

Q    Were you aware you could turn the noise off?   24 

A    Not at that time, no. 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

841 

Q    For a year you never knew how to turn the noise off of 1 

your iPhone?   2 

A    I knew how to turn the noise off, but I had never taken a  3 

picture with the noise off.  Every time I've ever taken a 4 

picture it's been with the noise on, and I've always heard that 5 

click.  Didn't know you had that option. 6 

Q    I just want to be clear.  Were you aware you could turn 7 

all the sounds off your iPhone?   8 

MR. ALBERT:  I'm sorry? 9 

Q BY MS. COGNER:  At that time, at that time you took the 10 

picture, were you aware that there's a capability on your 11 

iPhone just to turn the noise off so it's quiet?   12 

A No, not at that time. 13 

Q    Just to clarify, why you didn't take these other photos, 14 

is it your testimony that the loud noise scared you so much 15 

that you didn't want to take another photo?   16 

A    Well, I didn't want them catching me take a photo of them, 17 

if the noise woke them up and they would be like, hey, what are  18 

you doing?  You know, again, I didn't know what the legalities  19 

were, if I was even allowed.  But I knew that I wasn't feeling 20 

comfortable about the situation and I felt that I needed proof. 21 

 That's why I took the picture. 22 

Q    You weren't sure if it was legal, you weren't comfortable, 23 

but you did it anyway.  But only with two employees, correct?   24 

A    Correct. 25 
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Q    And you didn't know if it was legal and I didn't you 1 

weren't comfortable with it, but you gave it to Darron anyway,  2 

correct?   3 

A    Correct. 4 

Q    You didn't get any legal advice before you gave it to  5 

Darron, right?   6 

A    No. 7 

Q    Did you receive any kind of discipline at all in 8 

connection with the events of that night?   9 

A    No. 10 

Q    Did anyone reprimand you formally or informally for not  11 

waking up these employees?   12 

A    No. 13 

Q    Did anyone require you to go through any kind of training 14 

on what to do when you see every employee on a unit asleep?   15 

A    No. 16 

Q    And in any of those standup meetings since the October 7             17 

event, in any of the standup meetings since then has there been  18 

any discussion with managers about what they should do if they 19 

see all of the employees on an unit asleep?   20 

A    I don't recall. 21 

Q    I think that you testified earlier that you arrived 22 

typically between 5:30 and 6:00, before the Union campaign; is 23 

that correct?   24 

A    Correct. 25 
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Q So between the hours of 5:30 and 6:00, again, I'm talking 1 

about the time period before the Union campaign.  So when you 2 

would arrive at that time between 5:30 and 6:00, would you do 3 

these rounds as well? 4 

A Absolutely. 5 

Q    And when you did that, did you speak to the employees 6 

about their patients?   7 

A    Yes. 8 

Q    And so had you met the employees who were on duty the 9 

night of October 7 on your previous rounds?   10 

A    I'm sure I have seen them, you know.  And said hello to 11 

them, said good morning.  But not like we would sit and have  12 

conversations, you know.  I would say good morning, do any new 13 

residents come in?  Is there anything I should know about their 14 

diets?  Basically, that's pretty much what it was.  They would 15 

say no or they would say, oh, this person really likes this or 16 

wants coffee on every tray, and I would say okay.  Thank you.  17 

Then go about my business and go to the next station. 18 

Q    So you did that for quite some time before October 7, 19 

correct?   20 

A    It's one of my habits when I walk into the building 21 

because it's such a large building.  And, you know, I get there 22 

early just to kind of check in. 23 

Q    So after having done this many times as a normal routine, 24 

you were not familiar with who these employees were?   25 
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A    I knew who they were, but it's not like we talked on a 1 

normal basis.  We only talked pertaining to residents and our 2 

paths rarely crossed, to my knowledge, because they were on 3 

NOCs and I'm always day. 4 

Q But you're coming on before the NOC is --   5 

A    Yeah, but they're busy with patients that are just getting 6 

up.  So it's not like they're all in one spot and I can talk to 7 

all of them.  Usually I touch bases with one person in each  8 

station. 9 

Q    Just to be clear, did you ever wear anything to work that 10 

said "vote no" or "vote no on the Union," something like that?   11 

A    No.  We were not allowed. 12 

MS. COGNER:  Thank you, nothing further at this time, Your 13 

Honor.   14 

JUDGE TRACY:  Mr. Albert? 15 

MR. ALBERT:  Can I have a few minutes? 16 

JUDGE TRACY:  Sure, let's go off the record. 17 

(Off the record at 2:27 p.m.) 18 

JUDGE TRACY:  Go ahead. 19 

MR. ALBERT:  I'm just trying to find these skin sheets 20 

that I want to get into the -- 21 

JUDGE TRACY:  Well, before then, if you could just -- Mr. 22 

Albert, any questions for -- 23 

MR. ALBERT:  Nothing further. 24 

JUDGE TRACY:  Okay.  Thank you, very much.  Please don't 25 
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discuss your testimony until after the close of the hearing.  1 

Okay? 2 

THE WITNESS:  Okay, thank you. 3 

JUDGE TRACY:  Thank you.  You can leave it all there. 4 

THE WITNESS:  Leave all this stuff here, thank you. 5 

JUDGE TRACY:  So then, Mr. Albert, any further witnesses 6 

today? 7 

MR. ALBERT:  Nothing further today.   8 

JUDGE TRACY:  Okay. 9 

MR. ALBERT:  The only thing left to do was to put into the 10 

record an example of a skin sheet, which as you may recall was 11 

referenced in the disciplinary notices that Ms. Novoa put on 12 

at, I believe, the last day of our first four days of hearing. 13 

JUDGE TRACY:  25? 14 

MR. ALBERT:  Yes. 15 

JUDGE TRACY:  Okay. 16 

MR. ALBERT:  So I have just marked these as Employer's 17 

Exhibit -- we've already agreed that they're okay to go in. 18 

JUDGE TRACY:  Okay. 19 

MR. ALBERT:  So I'll just -- I marked it as Employer's 12. 20 

MS. CONGER:  Can I have a copy?  Do you have an extra? 21 

MR. ALBERT:  Sure. 22 

JUDGE TRACY:  And this is just the sheet that they're 23 

supposed to have completed?   24 

MR. ALBERT:  Yes.  If you want me to explain it on the 25 
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record -- 1 

JUDGE TRACY:  Well, I mean, you really then would be 2 

testifying.   3 

MR. ALBERT:  No, I was just going to say what it was, but 4 

leave it with that. 5 

JUDGE TRACY:  Well, there's no objections to Employer 12 6 

being entered into evidence?  No objections to that? 7 

MS. CONGER:  No, Your Honor.  8 

MR.  ALBERT:  And just for clarity, this is the skin sheet 9 

that's referenced in GC 25.  That's why it's here. 10 

JUDGE TRACY:  Any objections?  So Employer Exhibit 12 is  11 

admitted into evidence.   12 

(Employer Exhibit Number 12 Received into Evidence) 13 

JUDGE TRACY:  Anything further today, Mr. Albert?  But you 14 

are not resting your case in chief yet? 15 

MR. ALBERT:  No, we are not. 16 

JUDGE TRACY:  Let's go off the record so we can talk about 17 

what's next.   18 

(Off the record at 2:37 p.m.) 19 

JUDGE TRACY:  Mr. Albert, have you rested your case in 20 

chief yet? 21 

MR. ALBERT:  We have, Your Honor.  22 

JUDGE TRACY:  Okay.  And I understand that's because of 23 

this recent amendment to the complaint. 24 

MR. ALBERT:  Yes. 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

847 

JUDGE TRACY:  So we don't want to delay this proceeding 1 

any longer than we have to, but it seems as though the next 2 

available date where this witness that you need is available 3 

October 17.  So we're going to go ahead and set the next date 4 

for this hearing to be October 17, here in San Francisco.  And 5 

we are going to continue until we're done.  So if it doesn't 6 

finish that day, we're going to continue the next day.  We need 7 

to close that record.   8 

But you guys are going to work it out to see if 9 

potentially we can have this witness, who's the one that needs 10 

to travel, do it by video, if the Region agrees, doesn't oppose 11 

it.  If we can all agree, I don't think you need to make a 12 

motion to me, if we're all agreeing, a joint motion.  I don't 13 

think so.  I think we can all just agree that it's going to be 14 

by video.  I'll let you know if they say I need to have 15 

something.  But I have seen this witness before and so I don't 16 

find it -- it's not necessary for me to see him again for this 17 

part of the testimony.  But if we can move it up to the week of 18 

October 3rd, that would be great.  And then what I can do then, 19 

if we need to, we can just talk about -- have a really quick 20 

phone call to say, okay, we're going to resume on October 5th, 21 

we'll start with him, and then, you know, any other witnesses 22 

that you have, you rest your case, and then if General Counsel 23 

has any rebuttal we'll finish up that week, instead of the week 24 

of October 17.   25 
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MR. ALBERT:  Okay.  Sounds good. 1 

JUDGE TRACY:  Sounds good?  All right.  And you let the 2 

General Counsel know who's coming from your firm, okay? 3 

MS. COGNER:  Okay.  Thank you. 4 

JUDGE TRACY:  Thank you, very much, and we'll go off the 5 

record.   6 

(Whereupon, the hearing in the above-entitled matter was closed 7 

at 2:50 p.m.) 8 

 9 
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P R O C E E D I N G S 1 

JUDGE TRACY:  All right, so as we last left it, the 2 

General Counsel has --  3 

MR. ALBERT:  Your Honor, I can hardly hear you.   4 

JUDGE TRACY:  Oh, okay.  Can you hear me now?  5 

MR. ALBERT:  A little better, yeah.  6 

JUDGE TRACY:  Yeah, I'll kind of scoot up.  As we last 7 

left it, I believe that the General Counsel has rested their 8 

case in chief and I think it went back to the Respondent.  9 

MS. MALKANI:  I'm sorry, it's kind of fading in and out.  10 

Is it possible to --  11 

MR. ALBERT:  Yeah, I don't think either one of us can hear 12 

you at all.  13 

JUDGE TRACY:  I think if you put it up here, although it's 14 

going to be kind of tough.  Since there's no one here, you can 15 

come up here and sit next to me.  We're just trying to move 16 

around here so that way we can --  17 

MR. ALBERT:  I can hear you now.  18 

JUDGE TRACY:  -- get the best audio, yeah.  19 

MS. MALKANI:  Yeah, we can both hear you clearly now.  20 

JUDGE TRACY:  Okay, good.  All right.   21 

So what I was saying is that as we last left it, the 22 

General Counsel has rested her case in chief and it was back 23 

now to the Respondent because of the amendment to the 24 

complaint.  So now going to the Respondent, go ahead and -- 25 
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well, obviously you're on the phone --  1 

MR. ALBERT:  We rest our case as well, Your Honor.  2 

JUDGE TRACY:  Okay.  You're resting your case.  Okay.  3 

Your case in chief.  And then how about for the General 4 

Counsel, is there any rebuttal?  5 

MS. NOVOA:  Your Honor, the parties would like to move 6 

into the record a joint stipulation in lieu of testimony today 7 

for this rebuttal and surrebuttal.  8 

JUDGE TRACY:  Okay.  And let's see if I can get a copy of 9 

that.  Okay and I see that you've all signed it as well.  And 10 

Ms. Malkani, could you go ahead and just state your name for 11 

the record and your appearance, because I believe you'll be the 12 

third different Charging Party attorney here?  13 

MS. MALKANI:  Yes, thank you, Your Honor.  Latika Malkani.  14 

I'll spell that for the record, L-A-T-I-K-A, last name, M-A-L-15 

K-A-N-I, with the firm Siegel, Lewitter, Malkani appearing for 16 

Charging Party, yes two associates from my firm previously 17 

appeared in this case.  18 

JUDGE TRACY:  Okay.  All right.  And so in lieu of I guess 19 

this is rebuttal or I guess just the --  20 

MR. ALBERT:  That's rebuttal and surrebuttal.  21 

JUDGE TRACY:  Okay.  All right.  So any objections to 22 

Joint Exhibit 4(a) and 4(b)?  23 

MR. ALBERT:  None from Respondent.  24 

JUDGE TRACY:  Okay.  And the --  25 
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MS. MALKANI:  None from the Charging Party.  1 

JUDGE TRACY:  Okay.  Great.  So the Joint Exhibit 4(a) and 2 

4(b) is admitted into evidence.  3 

(Joint Exhibit Number 4(a) and 4(b) Received into Evidence) 4 

JUDGE TRACY:  All right, so I guess at this point I'm 5 

going to be closing the record here in this case.  So I'll 6 

prepare and file with the board my decision in this proceeding.  7 

A copy will be served on each of the parties.  You're reminded 8 

to refer to the Board's rules and regulations for information 9 

regarding the filing of briefs and proposed findings for my 10 

consideration and regarding procedures before the Board after 11 

the issuance of the Judge's decision.  12 

Now that all the evidence is in, you have a better 13 

opportunity to assess your chances regarding the outcome of the 14 

issues than you had at the outset of the trial.  All parties 15 

should carefully weigh the risk entailed and decide whether an 16 

amicable settlement of the issues might not offer a more 17 

satisfactory solution.  Settlement may be arranged now or at 18 

any time before I issue my decision.   19 

So I will allow until November 21st, 2016 for the filing 20 

of briefs and any proposed findings and any conclusions.  So 21 

these briefs should be filed directly with the judge's division 22 

in San Francisco regardless of whether they're mailed or e-23 

filed.  Any request for an extension of time for the filing of 24 

briefs must be made in writing to the associate chief judge in 25 
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San Francisco and served on the parties.  And the position of 1 

the other parties regarding the extension should be obtained 2 

and set forth in the request.   3 

It is the policy of the Division of Judges to grant 4 

discretionary extensions only when they are clearly justified.  5 

Requests for extensions must contain specific reasons and show 6 

that the requesting party cannot reasonably meet the current 7 

deadline.  8 

So before I close the record, was there anything else that 9 

was outstanding that we needed to cover?  10 

MS. NOVOA:  I don't think so, Your Honor.  11 

JUDGE TRACY:  Okay.  12 

MR. ALBERT:  Same here.  I don't believe there is.  13 

JUDGE TRACY:  Okay.  All right.  14 

MS. MALKANI:  I'm not aware of anything.  15 

JUDGE TRACY:  Okay.  Great.  So there being nothing 16 

further, the trial is now closed and we're off the record.   17 

(Whereupon, the hearing in the above-entitled matter was closed 18 

at 9:09 a.m.) 19 
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